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JUNITED STATES OF AMERICA 


Title 18, Sections 371, 152 


v. 
_and 2, United States Code . 


IJOSEPH FALCONE and 


COUNT I 
The Grand Jury charges: 


From on or about December 13, 1973, up to and 
[ineluding the date of this indictment, in the District of 
iii and elsewhere, Joseph Falcone and Joseph Curreri, 
[the defendants, unlawfully, willfully and knowingly did 
| combine, conspire, confederate and agree together, with 
}each other and with other persons to the Grand Jury known 
| and unknown to commit offenses against the United States, 
ito wit, to violate Title 18, United States Code, Sections 
1152 and 371. 
It was part of said conspiracy that the defendants 
|| Joseph Falcone, President of Falcone Dairy of Brooklyn, 
|New York and Vice President of Alburg Creamery, a Vermont 
/corporation; and Joseph Curreri, Business Manager of Falcone 
lDairy, and other co-conspirators on January 31, 1974, in 
contemplation of a bankruptcy proceeding, in the District 
fof Vermont, against another corporation, to wit, Alburg 
Creamery, a subsidiary Sorpeennian of Falcone Dairy, with 
intent to defeat the oankruptcy law, did knowingly and 


INDICTMENT 

fraudulently transfer and conceal property of Alburg 

Creamery; namely, accounts receivable to Alburg Creamery 

jowed by Falcone Dairy, in excess of $100;000. 

| It was further part of said conspiracy that the 

jdefendants Joseph Falcone and Joseph Curreri did knowingly 

jand fraudulently conceal and continue to conceal in a 
[bankruptcy proceeding, property belonging to the estate of 

ithe bankrupt Alburg Creamery from the ‘rustee and «he 

icreditors of Alburg Creamery, such concealment of property 

|being of the following nature: The defendants Joseph 

| Falcone and Joseph Curreri continuously failed to disclose 

|to either the trustee or the creditors of Alburg Creamery 


jthe existence of property in the form of over $100,000 in 


accounts receivable to Alburg Creamery, the bankrupt. 


It was further part of said conspiracy that the 

| defendants Joseph Falcone and Joseph Curreri and other co- 

| conspirators, after the filing of a bankruptcy against 

| Alburg Creamery, in the District of Vermont, on December 13, 
11973, did knowingly and fraudulently make false entry in 

| documents affecting the property of Alburg Creamery, the 
|}bankrupt, to wit, the defendants did on January 31, 1974, 
}cause entry to be made in the records of Falcone Dairy 
/canceling all accounts payable to Alburg Creamery, knowing 
}such entry to be false insofar as Falcone Dairy owed Alburg 
;Creamery at that time in excess of $100,000 in accounts 


i payable, 
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It was further part of said conspiracy that the 
idefendants Joseph Falcone and Joseph Curreri and other co- 
conspirators did knowingly and fraudulently make a false 
loath and account in relation to a bankruptcy proceeding, to 
iwit, that the defendants did prepare an account which was 
l presented under oath in a Statement of Affairs, dated 
iFebruary 14, 1974, and submitted to the Bankruptcy Court, 
isuch Statement representing that Alburg Creamery had no 
lassets in the form of accounts receivable; whereas in fact 
|Alburg Creamery was owed at least $100,000 in accounts 
ireceivable from Falcone Dairy, the parent corporation. 


It was further part of said conspiracy that the 


| defendants Joseph Falcone and-Joseph Curreri and other 


jco-conspirators did knowingly and fraudulently make a 
Iraise cath and account in relation to a bankruptcy proceed- 
Jing, to wit, that the defendants did prepare an account 
lwhich was presented under oath in a Statement of Affairs 
idated February 14, 1974, and submitted to the Bankruptcy 
Court, such Statement representing under oath, that Albarg 
|Creamery was indebted to Falcone Dairy in the amount of 
1$48,709.31, whereas in fact, Alburg Creamery was owed at 
jleast $100,000 in accounts receivable from Falcone Dairy, 
ithe parent corporation. 
| In furtherance of such conspiracy and to effect 
ithe objects thereof, the following overt acts were committed 
iwithin the District of Vermont: 

1. On or about the 14th of February. 1974, a 
iStatement of. Affairs was filed with the Bankruptcy Court 


concerning Alburg Creamery. 


A-10 
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| 2. Representations were made through the above- 
jmentioned Statement of Affairs concerning the property of 
}Alburg Creamery. : 
| | 3. On or about the 14th of February, 1974, Joseph 
|Falcone, President of Falcone Dairy of Brooklyn,New York, 
land Vice President of Alburg Creamery, the bankrupt in’ 
question of Albarg, Vermont, traveled to the District of 
| vermont to execute a Statement: of Affairs concerning the 
| bankruptcy proceeding rel« _.ng to Albarg Creamery. 


| 


All in violation of Title 18, Sections 152 and 


[371, United States Code. 
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. COUNT II 


iThe Grand Jury further charges: 

On or about January 31, 1974, in the District of 
vermont, the defendants Joseph Falcone, President of 
iFalcone Dairy of Brooklyn, New York and Vice President of 
|Alburg Creamery, a Vermont corporation; and Joseph Curreri, 
Business Manager of Falcone Dairy, on January 31, 1974, in 
contemplation of a bankruptcy proceeding, im the District 
lof Vermont, against another corporation, to wit , Albarg 
iCreamery, a subsidiary corporation of Falcone Dairy, with 
lintent to defeat the ‘ankruptcy law, did knowingly and fraud 
Julently transfer and conceal property of Albérg Creamery; 
jnamely, accounts receivable to Alburg Creamery owed by 
lralcone Dairy, in excess of $100,000, to violate Title 18, 


iSections 152 and 2, United States Code. 


{ 
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COUNT III 


The Grand Jury further charges: 

On or about December 13, 1973, up to and including 
the date of this indictment, in the District of Vermont, 
the defendants Joseph Falcone and Joseph Curreri did 
knowingly and fraudulently conceal and continue to conceal 
from the trustee and the creditors of Alburg Creamery 
property belonging to the estate of the bankrupt Alburg 
|Creamery, suc’ concealment and property being of the 
| following nature: The defendants Joseph Falcone and Joseph 
|Curreri continuous)y failed to disclose to either ‘he 
ltrustee or the creditors of Alburg Creamery the existence 
lof property in the fourm of over $100,000 in accounts 
receivable to Alburg Creamery, the bankrupt, owed by 
[Falcone Dairy, to violate Title 18, Sections 152 and 2, 


| United States Code. 
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COUNT IV 


i 


| 
|The Grand Jury further charges: 


| On or about January 31, 1974, in the District of 


Vermont, the defendants Joseph Falcone and Joseph Curreri 


| 
in the District of Vermont, on December 13, 1973, did 


after the filing of a bankruptcy against Alburg Creamery, 


knowingly and fraudulently make false entry in documents 
affecting the property of Albarg Creamery, the bankrupt, 
to wit, the defendants did on January 31, 1974, cause 
entry to be made in the records of Falcone Dairy 
canceling all accounts payable to Alburg Creamery, 
knowing such entry to be false ins: far as Falcone Dairy 
jowed Alburg Creamery at that time in excess of $100,000 


jin accounts payable, to violate Title 18, Sections 152 
| 


Jand 2, United States Code. 


| 


| 
| 
| 


| 
| 
| 


| 
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COUNT V 


The Grand Jury further charges: 


On or about February 14, 1974, in the District of 
Vermont, the defendants Joseph Falcone and Joseph Curreri 
did knowingly and fraudulently make a false oath and 
account in relation to a bankruptcy proceeding, to wit, 
that the defendants did prepare an account which was 
vresented under oath in a Statement of Affairs, dated 
February 14, °1°74, and submitted to the Bankruptcy Court, 
such Statement representing that Albyrg Creamery had no 
assets in the form of accounts receivable; whereas in fact 
Alburg Creamery was owed at least $100,000 in accounts 
receivable from Falcone Dairy, the parent corporation, 


to violate Title 18, Sections 152 and 2, United States Code. 


A-15 
INDICTMENT 
COUNT VI 


The Grand Jury further charges: 

On or about February 14, 1974, in the District of 
Vermont, the defendants Joseph Falcone and Joseph Curreri 
did knowingly and fraudulently make a false oath and account 
in relation to a bankruptcy proceeding, to wit, that the 
defendants did prepare an account which was presented under 
oath in a Statement of Affairs dated February 14, 1974, 
and submitted to the Bankruptcy Court, such Statement 
representing under oath, that Alburg Creamery was indebted 
to Falcone Dairy in the amount of $48,709.31, whereas in 
fact, Alburg Creamery was owed at least $100,000 in accounts 
receivable from Falcone Dairy, the parent corpora‘ ion. 
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THE COURT. We'll proceed to defendants’ 
motion to dismiss. Counsel ready to proceed, as far as that 
is concerned? 

MR. ANOLIK. Yes, your Honor. 

MR. O'NEILL. I assume the Court means, 
motion to suppress. 

THE COURT. What did I say? 


MR. O'NEILL. I think you said, motion to 


THE COURT. Yes, motion to suppress. Mr. 


Anolik, it is customary to let the Government proceed, and this 


doesn't change the burden in the case at all. It is an expedi- 


tious way to handle it. I assume you wish to proceed in that 
way. 

MR. O'NEILL. Yes. We discussed it with Mr. 
Anolik, and that is the best procedure. 

MR. ANOLIKX. I thought I would take up one 
question that your Honor hasn't resolved, as far as I know. 
We told your Honor, some time ago, we object to any conference 
where a conversation between either defendant and Joseph Wool 
would be elicited by the Government. In other words, th 
Government lists as an overt act a conversation between Joseph 
Wool and the defendants. We believe that would be within the 
purview of the attorney-client privilege. Maybe we'll never 


come to it, your Honor, but I want to preserve that as an ob- 


jection in the future and ask for a mistrial in the event 
they try to introduce it, your Honor. 

THE COURT. I think that will have to be in 
. context, and I think I know enough about the prosecuting 
attorneys, if they are getting into any areas they think 
will want to foul up a mistrial, they will approach the 
bench, and we will handle it at that particular time. 

MR. ANOLIF. Very well, your Honor. 

THE COUh.. Proceed, Mr. O'Neill. 

MR. O'NEILL. The Government, as this time, 
calls James Kallstrom... 

JAMES KALLSTROM, Sworn 

DIRECT EXAMINATION 
(By Mr. O'Neill) May we have your name, sir? 
A. James Kallstron. 
How are you amployed, Mr. Kallstrom? 
A. Special Agent with the F.B.I., New York City. 
How long have you been so employed? 


A. Approximately, six years. 


How, Mr. Kallstrom, directing your attention to August 


19, 1974, did you have occasion to receive a communication 
through F.B.I. channels asking you to interview Mr. Joseph 
Falcone? 

A. Yes, sir. 


And, what information was provided to you with respect to 


what you would ask of Mr. Faicone and what this was with 
respect to? 

A. We were asked to interview Mr. Palcone concerning the 
bankruptcy of Alburg Creamery and also concerning the situ- 
ation where a Mr. Ocera--O-c-e-r-a, Charles, first name-- 
picked up some equipment at Milton Creamery in Vermont. 
Were you to make any inquiries concerning second signator- 
ies at a cheese company? 

A. Yes. We were to inquire to the authorized check signer 
of the corporation of Lido Cheese Company. 

And, anything with respect to Milton Cooperative? 


A. Lido Eheese Company. Would you repeat that? 


Were you asked to check into, with respect to the payment 
of Milton Coop.? . 

A. Yes, sir. We were asked to inquire into paywent in 
the amount of $5,000, $5,000 and $10,076.35. 

Based upon the information available to you at that time, 
was Mr. Palcone a potential defendant, in your mind? 


A. No, sir. 


Now, where did you go to interview Mr. Falcone? 

A. He was located at Lido Cheese Company in Brooklyn, New 
York. 

Who else was with you, at that time? 

A. Agent Lawrence £. Playford. 


To the best of your knowledge, does Mr. Falcone have an 


interest in, or work at the Lido Cheese Company? 

A. Yes, sir. 

Mr. Kallstrom, at the time that you interviewed Mr. Falcone, 
did you advise him of what his rights were pursuant to the 
Miranda ‘ecisicn? 

A. I did not. 

At the time you interviewed him, was he, at any time, under 
arrest? 

A. He was not. 

If Mr. Palcone had sought to leave the spot you were inter- 
viewing him, would you have detained him? 

A. No, sir. 

If he had asked you to leave, would you let him leave at 
that time? 

A. Yeas, sir. 

Was Mr. Falcone willing to talk with you, at that time? 

A. Yes, he was. 

Now, Mr. Kallstrom, directing your attention to October l, 
1974, did you have occasion again to interview Mr. Falcone 
at that time? 

A. Yes, I did. 


Again, did you receive a communication through P.B.I. 


channels to conduct an interview of him? 


A. That is correct. 


What, bas.cally, were you to interview him about? 


A. Concerning a check in the amount of $10,000 drawn on 
Lide Cheese accounts payable to Milton Creamery. 

Again, at that time, was Mr. Palcone a potential defendant, 
in your mind? 

A. He was not. 


Where did the interview take place? 


A. At Lido Cheese Company in Brooklyn, New York. 


Again, was he under arrest or detained in any manner? 
A. He was not. 
If Mr. Falcone had asked you to leave, or sought to leave 
himself, would you have either left or allowed him to leave? 
A. Yes, sir. 
Was Mr. Palcone willing to speak with you, at *hat time? 
A. He was. 
Directing your attention to December 4 1974, did you again 
have occasion to interview Mr. Palcone at that time? 
A. What was that date again? 
Decemier 4, 1974. 
THE COURT. December 4th? 
MR. O'NEILL. Yes, your Honor. 
A. Yes, sir. 
(By Mr. O'Neill) And, again, was that pursuart to a re~- 
quest through F.B.I. channels? 
A. Yes, it was. 


Where did that interview take place? 


A. Also at Lido Cheese Company, Brooklyn, New York. 

At that time, did you advise Mr. Falcone that he did not 
have to speak with you? 

A. Yes, sir, I advised him he did not have to make any 
statement. 

Did you say anything else to him? 

A. Wo, I did not. 
At that time, was he a defendant, in your mind? 

A. No, sir. 

here the circumstances the same with respect to whether 
Mr. Falcone was under arrest, and this type of thing? 

A. Yes, they were. 

In other words, you did not arrest him, or would not have 
arrested him, and you would have left if he asked you to? 
A. Yes. 

Was Mr. Palcone willing to speak with you? 

A. Yes, he was. 

For purposes of identification, do you see Mr. Falcone 
here in the courtroom today? 

A. Yes. 

Would you identify him, please? 


A. He is sitting with his hand to his face. (indicating) 


MR. ANOLIK. We concede his identity. 
(By Mr. O'Neill) Directing your atte ition to January, 
1975, did you have occasion to sp ak oy telephone with Mr. 


Joseph Curreri? 

A. Yes, I did. 

Pursuant to that conversation, did there come a time when 
Mr. Curreri, specifically on January 9, 1975, came to 

your office in New York to speak with you? 

A. Yes, he did. 

Did he just come in at that time, or was it by appointment, 
or how would you describe it? 

A. It was a mutual agreement; a convenient time for Mr. 
Curreri and myself. 

I will show you what has f .en marked as Government's Exhibit 
"1" for identification and ask i: you can identify that? 
(Handed to the witness) 

A. Yes, I can. 

Would you, please? 

A. It is a voluntary appearance and advice of rights forn. 
Did Mr. Curreri sign that document? 

A. He did. 

Who was pr3asent at the time he signed it? 

A. Myself and Agent Lawrence E. Playford. 

MR. O'NEILL. Your Honor, I have other ques- 
tions with respect to going cver the form and that type of 
thing. Before doing that. we move the admission of this 
document in connection with this hearing. 


THE COURT. Any objection? 


MR. ANOLIK. We have no objection, without 


conceding the voluntariness, of course. 


THE COURT. All right. Government's "1" is 
admitted. 

(Government's Exhibit *1" was received in 
evidence.) 
(By Mr. O'Neill) Was Mr. Kallstrom also present with you 
during the time of that interview? 
A. Mr. Playford: yes, sir. 
Pardon me; Playford. How did you proceed with Mr. Curreri 
with respect to the form when he came into the office? 
A. I read the form, and asked him to also read it, and 
asked him if he understood it. 
What was his reaction to that? 
A. He stated he understood it. 
Did you have to exert any pressure on him to obtain t . 
signature on the form? 
A. No, sir. 
Was Mr. Curreri willing to speak with you? 
A. He was. 
In each instance, did Mr. Falcone speak with you voluntarily? 
A. He did. 
On any of the t ree occasions, did you have to exert any 
pressure on Mr. Falcone to have him speak with you’? 


A. No, sir. 


Did he sign that waiver voluntarily? 


A. Excuse me. Mr. Curreri. 


Q Excuse me. Did Mr. Curreri sign the acknowledgment of 


rights and the waiver on there voluntarily? 


A. Yes, sir. 


MR. O'NEILL. That is all we have at this 


time with respect to those particular statements, your 


Honor. 


THE COURT. 


Mr. Kallstrom, did you identify 


yourself to Mr. Falcone on the occasion of your first visit? 


MR. KALLSTROM. Yes, sir. 


THE COURT. Did you advise him in what 
capacity you were seeing him, as an agent? 

MR. KALLSTROM. Yes, sir. 

THE COURT. He was aware you were an agent? 

MR. KALLSTROM. Yes, sir. 

THE COURT. Mr. Anolik. 

CROSS EXAMINATION 

Q (By Mr. Anolik) Mr. Kallstrom, from whom did you receive 

the communication asking yuu to interview Mr. Falcone? 


A. Prom our AJhany office which is the headquarters for 
the office here in Burlington. 


Q It comes ou: of Albany, is that it? q 


A. That is the head office, so any communication that would 


come out of there would come out of that office. 


To whom did you go to supply the information you obtained? 
A. To cur office. 

In Albany? 

A. Yes, sir. 

Did you know the nature of the investigation at all? 

A. Yes. I wae !<sking into the circu stances of the 
incident at Alburg. 

Did you know why you were looking into it, or merely told 
to interview and told to get wuatever information you could 


get? 


A. As the investigation started off, we were basically 


just asked to do certain tasks. 

By whom? 

A. Our office up here. 

Who? 

A. In particular? 

Yes. 

A. It is the special agent in charge. 

What is his name? 

A. I do not know. 

You don't know who gave you the instructions then? 
A. No, I do now. 

Do you have any inter-office memorandum indicating what you 
are supposed to do? 

A. No, I do not at this time. 


By “this time," does that mean you have one sor» lace 
else? 

A. I do not know. I would have to check t)« tile. 

Could you determine that and let the Court know? 

A. Yes, sir. 

I am particular interested, since I am not trying to keep 
any secrets from the Court or the witness, in trying to 
determine whether or not the communicated to you indicatad 
a criminal investigation was in progress? 

A. Yes, sir. 

Was there such a communication? 

A. To my knowledce, Mr. *alcone or Mr. Curreri were not 
subjects of any criminal investigation at the time. 

To vour knowledge, you don't know whether’: anyone else 

in the Government had a criminal prosectit ion? 

A. I wouldn't know. 

So, you are not sure at that point whethur your information 
would be used as part of a jigsaw puzzle? 

A. I was sure, in my mind, the gentlemen were not subjects 
of a case. 

I appreciate that, but you did not know what role your 
interview was playing in some overall scheme of things, is 


that right? 


A. I was not first-facc sufficient enough tc develop an 


opinion. 


You were merely executing a function you were asked to do 
to interview relative to a particular matter, is that 
correct? 

A. That is correct. 

You were going to report back to someone else, isn't that 
true? 

A. That is correct. 

And, you didn't know what that someone else was going to 
do with that report, isn’t that so? 

A. There is no way I could know that. 


Right. So, consequently, youdid not feel at that point 


in your own mind necessary to advise him of his Miranda 
rights? 

A. I did not feel it necessary. 

If you were told, specifically, that he was the subject of 
a possible criminal prosecution, wou d you have given him 
his Miranda rights? 

A. If I thought he would probably make statements that 
would incriminate himself concerning an investigation, I 
would advise him of his rights. 

As a matter of fact, you did give Mr. Curreri, you say, a 
formal Miranda warning? 

A. Yes. 

At that time, you had no intention of arresting Mr. Curreri? 
A. No, I did not. 


You had no idea he was the subject of a criminal prosecu- 
tion, did you? 

A. I couldn't answer that question. 

Was there a reason you treated Mr. Curreri different than 
Mr. Falcone? 

A. He appeared at our office. 

He appeared at your office pursuant to your direction, 
isn't that true? 

A. Pursuant to a mutual agreement. [I did not direct hain. 
Fine. Pursuant to a mutual agreement, and he knew you 
were an agent of the F.B.I.? 

A. He certainly did. 

The same with Mr. Falcone, he knew you were an agent of 
the F.B.I.? 

A. Yes, he did. 

And, you telephoned him for an appointment? 

A. Who, sir? 

Mr. Falcone, before your interviews of Mr. Falcone, you 
telephoned him in advance to arrange it? 

A. I believe we just went to his place of business. 
Cold, so to speak, without prior warning, is that correct? 
A. It would strictly be recollection. I would have to 


refres.. ay memory on that. 


Agent, give me your best recollection. 
A. My best recollection is that I probably just went there. 


I might have called him on one occasion, I don't know. 
Certainly, on two occasions you just walked in and identi- 
fied yourself and asked if you could speak to him, isn't 
that true? 

A. That is probably the case. 

When you spoke with him you identified yourself as an 
agent of the F.B.I., did you not? 

A. Yes, sir. 

Now, aid you warn Mr. Palcone of his Miranda rights at 
any time? 

A. I advised him on the third interview he should be 
aware he did not have to answer any questions if he did 
not want to. 

You did not tell him he had a right to counsel, or if he 
could not afford counsel, one would be obtained? 

A. No, I did not. 

Now, at any time did you inform Mr. Palcone of his possible 
criminal prosecution of bankruptcy fraud? Namely, 18 
United States Code, Section 152? 


A. I did not. 


Are you familiar with 18 United States Code, Section 152? 
A. Vaguely. i 

You are aware of such a thing as bankruptcy fraud? 

A. I am. 


And, when you went to Mr. Palcone's place of business, did 


you identify yourself to anyone else besides Mr. Falcone? 
Namely, his employer? 

A. His employer? 

Yes. 

A. His employees? 

I mean, his emp_oyees. 

A. I think on maybe one or two occasions he was not stand- 
ing so I would say to his secretary, "is Mr. Falcone in’. 
And, you would say you were from the P.B.I.? 

A. Not necessarily. 

I am not asking necessarily. What is your recollection? 


A. My recollection is I did not say I was from the P.B.I. 


In other words, you just said that you wanted to speak with 
him? 


A. That is true. 

Didn't she say to you "Who are you; where are you from; 

de you have an appointment"? 

A. I don't believe so. 

So, you are not sure? 

A. I am not sure. 

She might have said something? 

A. She might have. 

As 4 matter of fact, are you aware now that the Government, 
if you are aware, that the Government intended to use your 
interviews against these defendants? 


A. Yes, sir. 
So, would it not be a fact in retrospect your interviews 
did form part of a jigsaw puzzle that fitted into a pattern 


of alleged criminality? 
A. I don’t know, sir. I don't have all the facts. 


MR. ANOLIK. No further questions. 
REDIRECT EXAMINATION 
(By Mr. O'Neill) How familiar were you with the over-all 
facts of this entire case? 
A. Not very familiar, sir. 
At the time you interviewed Mr. Palcone, you were interview- 
ing him in ‘:connection with the criminal investigation of 
some type, is that right? 
A. Yes, sir. 
When you received the information to conduct the interview, 
is this by means of a standard FP.3.I. routing between 
offices to contact a particular individual? 
A. Yes, sir. 
This is wnere ever the subject is? 
A. Yes. 
Described in the F.B.I. as "leads"? 
A. Yes, sir. 
MR. O'NEILL. Nothing further, your Honor. 
THE COURT. Anything further, Mr. Anolik? 
MR. ANOLIK. Nothing of this witness, your 


THE COURT. Thank you, Mr. Kallstrom. 
MR. KALLSTROM. Thank you, your Honor. 
ALBERT 0. AXTEN, Sworn 

DIRECT EXAMINATION 

(By Mr. O'Neill) May we have your name, sir? 

A. Albert 0. Axten. 

How are you employed, Mr. Axten? 

A. Special Agent, F.B.I. 

How long have you been so employed? 

A. Twenty-seven years. 

Wheres are you presently stationed? 

A. Montpelier, Vermont. 

Are you an accountant with the FP.B.I.? 

A. Yes, I am. 


And, you might be described as a "Case Agent” with respect 


to United States versus Palcone and Curreri? 
———— ee SONS and Curreri: 


A. Yes, I am. 

In connection with your duties as an agent with the P.B.I., 
did you have occasion on December 9, 1974 to speak with Mr. 
Joseph Wool in the presence of Mr. Joseph Falcone, Sr. and 
Mr. Joseph Falcone, Jr.? 

A. That was on December 9th. 

I meant to say December 9th, if I didn't. 

A. Yes, I did. 


Would you tell us the circumstances under which you met 
with these three gentlemen? 
A. They were appearing in Burlington at the request of 


the bankruptcy judge, and I had requested if they did 
appear, I would like to speak with them. They did appear 


at the office of the united States Attorney in this build- 


ing. 

At the time that you spoke with these gentleman, who was 
present? 

A. Mr. Falcone, his son, and Mr. Joe Wool, Attorney. 

Did you h-ve a conversation with Mr. Wool with respect to 
your desire to interview Mr. Joserh Palcone, Se.? 

A. Yes, I did. 

What did you indicate to Mr. Wool you wished to speak with 
his client about? 

A. I told him I wanted to speak with him regarding entries 
in the books and records Of Palcone Dairy Products, Inc. 
During the period of time you spoke with Mr. Wool, was Mr. 
Joseph Falcone, sr. present at all times? 

A. Yes, he was. 

Did Mr. Wool raise any questions with you into whether 
there was a criminal investigation? 

A. Yes, he did. 

What did you advise him in that respect? 

A. I advised him it was. 


Was there any indication to mr. Wool if you interviewed 
Mr. Falcone, you would advise him of his rights and this 
type of thing? 
A. I did. 
Did you have some discussions with Mr. Wool with rospect 
to the bankruptcy proceedings? 
A. No, I didn't. fr questioned him regarding entries in 
the books and records. 
Did you have discussio: in this area with respect to mr. 
Wool? 
A. Yes, I did. 
Did there come a time when Mr. Joseph Palcone, Jr. mad: 
some statements? 
A. No, Mr. Falcone, Sr. did. 
Excuse me. He made some statements? 
A. Yes, he did. 

THE COURT. Mr. O'Neill, Mr. Palcone, Sr. 
is the gentleman in the courtroom now? 

MR. O'NEILL. Yes, your Honor. 
(By Mr. O'Neill) 1d, did you elicit those responses in 
any way from Mr. Palcone? 
A. No, I did not. 


Give us the context of how Mr. Palcone's statement came 
about? 
A. I explained the area in which I wanted to question Mr. 
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Palcone, to Mr. Wool. In other words, I was explaining 
to Mr. Wool the area that I would ask questions >of Mr. 
Palcone, and Mr. Wool gave me certain responses from his 


own knowledge, ana in the course of that conversation, Mr 


Palcone interrupted and gave responses. 
Did you make a statement to M<. Wool with respect to seek- 
ing some particular information with respect to some 
bankruptcy? 
A. Yes, I did. 
And, did Mr. Palcone begin to make a response to that, or 
did Mr. Wool respond to thac? 
A. Mr. Falcone began to make a response to it and Mr. 
Wool instructed him to be quiet. 
Did Mr. Palcone volunteer any other information? 
A. Yes, he did. 

MR. ANOLIK. Objection to the word “volun- 
teered". 

THE COURT. Objection sustained. 
(By Mr. O'Neill) Did Mr. Palcone make any other statement 
after that incident? 
A. Yes, he did. 
Did you, at any time, direct any questions to Mr. Palcone? 
A. Wo, I did not. 


Was Mr. Wool present during the entire period? 


A. Yes, he wags. 


To switch to another area during the .eriod, wer= you 
the agent which originated the leads that were sent to 
New York and ultimately ended up with Agent Kallstrom? 


A. Yes, I was. 


At that time, basicaily, what information did you commi- 


cate down as to what you would like to have done? 
A. I instructed the interviews to be conducted of mr. 
Palcone and Mr. Curreri. 
At that point in time, were Mr. Falcone and/or Mr. Curreri 
potential defendants, in your mind? 
A. Yes, they were. 
Was that communicated on the communication to New York? 
A. . Yes, it was. 

MR. O'NEILL. Nothing further at this time, 
your Honor. 

THE COURT. Mr. Anolik. 

CROSS EXAMINATION 

(By Mr. Anolik) Mr- Axten, you notified your Albany office 
that you wanted these interviews to be conducted, is that 
correct? 
A. That is correct. 
And, then you indicated it was a criminal investigation and 
you wanted certain information developed, is that correct? 
A. That is correct. 


All right. Now you have been an agent for twenty-seven 


years, is that right? 

A. That is right. 

Would it be fair to say it is your practice when you 
interview, as you did in the case of Mr. Falcone, that if 
you had ordered Mr. Palcone into your office, knowing that 
he was a possible target of a criminal case, you would 
have given him his Miranda warnings, would you not? 

A. That is correct, but © wouldn't have ordered him in. 
The fact he was there, did you make it clear to him he 
Gidn't have to say anything? 

A Yes, I did. 

Despite the fact his lawyer was there? 

A. That is correct. 

Notwithstanding that, you did conduct an interview with 
respect to Mr. Wool, isn't that so? 

A. That is right. 

And, Mr. Wool was not the subject of any investigation, 
however? 


A. That is correct. 


Would it be fair to say that Mr. Wool had not been there, 


that you would have certainly have advised mr. Falcone of 
his rights? 

A. That is correct. 

Now, do you have a copy of the report that you furnished 
with respect to that interview? 


A. Yes, I do. 
Pardon me? 
A. Yes, I do. 

MR. ANOLIK. May I have it marked for iden- 
tification, your Honor? 

THE COURT. You may. 

MR. ANOLIK. Do you have the original? I 
have my copy, your Honor, but whatever you prefer. Is it 
Okay if I mark my copy? 

THE COURT. The copy is fine. 

DEPUTY CLERK CURRAN. Defendants' Exhibit 
"A" for identification is an F.B.I. report dated December 
12, 1974. 

MR. ANOLIK. May I approach the witness, 
your Honor? 


THE COURT. Certainly. 


(By Mr. Anolik) Is this the ceport, or a copy of it, 


that you are referring-.to? (Handed to the witness) 

A. Yes, it is. 

Okay. Referring then to Defendants' Exhi ‘t "A", would 
you tell us whetber or not there was a conversation between 
you and Mr. Wool wherein Mr. Wool said that his client did 
not desire to be interviewed? 

A. No, he did not. He stated he did not desire his client 


to be interviewed. 


All right, put it that way . Was there a statement by Mr. 
Wool that he did not desire his client to be interviewed? 
A. That is right. 

He was representing his client? 

A. That is right. 

Would it be fair to say you were interpreting the senti- 
ment of his client at that time? 

A. Yes, sir. 

Would it be fair to say, also, Mr. Axten, that there was 
never, at least an understanding, that only the conversa- 
tion between you ar“ Mr. Wool would be reported, that any- 
thing the client said was off limits, so to speak? 

A. No. 

As 4 matter of fairness, wasn't that your understanding? 
A. Wo, it was not. 

Do you get the thrust of what I am saying, Mr. Axten? 


A. No, I don't. 


In othes words, I am asking you whether or not, as an ex- 


perienced F.B.I. agent, was it not the uncerstanding be- 
tween an experienced .awyer, Mr. Wool--and I think you will 
admit he is an experienced lawyer, is he not? 

A. That is correct. 

Ss * said he did not desire his client to be interview- 
ed, wag it not the thruct of that conversation that anything 
his client said was really directed to his lawyer and should 


noc have been used as a statement against his client? 

A. Well, I doen't interpret his remarks as being directed 
toward his client; his own statement being made right in 
my presence, I couldn't choos to ignore something he told 
me. 

Mr. Axten, did you tell Mr. FPalcone, or Mr. Wool, “Do you 
realize anything you say that I can hear is going to be 
used against you"? Did you say that? 

A. No. 

Well, he was correcting something his lawyer was saying, 
isn't that so, or explaining something to his lawyer? 

A. That is correct. 


So it was really in the nature of trying to elucidate some- 


thing his lawyer was trying to tell you, isn't tat so? 


A. That is correct. 
You were not interviewing Mr. Palcone, were you? 
A. Wo, I was not. 

MR. ANOLIK. ‘£ persist in my objection to 
that, your Honor. 

THE COURT. What objection are you persis<c- 
ing in? 

MR. ANOLIK. Persisting in he objection 
that the interview was not with Mr. Falcone; that it was, 
fundamentally, unfair, your Honor, to pick up a statement 


of Mr. Falcone directed to his own attorney, and to use 


that against him, your Honor, because under the doctrine 
of Kerr against California and a whole line of cases indi-~ 
cating that fundamental fairness requires that the Govern- 
ment not through some--I am not acusing Mr. Axten of a 
rouse--but through some misunderstanding pick up something 
that was never intended for his ears. 

MR. O'NEILL. We would like a little redirect, 
at some point. 

THE COURT. All right. I want to know whether 
you are going to offer "A" in connection with this interro- 
gation? 

MR. ANOLIK. For the purpose of this hearing, 
yes. Oh, sure. 

THE COURT. We will admit “A”. 

(Defendants’ Exhibit "A" was received in 
evidence.) 


MR. ANOLIX. I don't have a copy of this, 


your Honor. 


THE COURT. I am sure one can be made avail- 


MR. ANOLIK. Shall I hand it to the Clerk, 
your Honor? 

THE COURT. Yes. You don’t have to ask. I 
might say, so I don't have to instruct you in the presence 


of the jury, all objections in court, ye ~ise when you 


give the opjection. I know that is not the practice in 


some places. 

MR. ANOLIK. I try to do that. 

THE COURT. Mr. O'Neill. 

MR. O'NEILL. Thank you, your Honor. 

REDIRECT EXAMINATION 
(By Mr. O'Neill) Agent Arten, I take it you do not set 
the standards within the F.B.I. where witnesses are to be 
advised of their rights, is that correct? 

A. No, I don't. 

In other words, the statement by you you would have advis- 
ed Mr. Falcone of his rights in certain situations is a 
decision you personally make based on what you feel you 
should do, is that correct? 

A. That is right. 

As a general policy in terms of knowledge cf other agents 
that you have to advise rights more than most agents do? 

MR. ANOLIF. I object to that, your Honor, 
unless he has some standard of comparison. 

MR. O'NEILL. We have gotten into this whole 
thing trying to compare it with Mr. Kallstrom, whether he 
would have given it. 

THE COURT. What difference does it make, 
as far as Mr. Axten is concerned? 


MR. O'NEILL. It is not that significant, 


your Honor. I will withdraw the question. 

(By Mr. O'Neill) I think Mr.anoi3% asked you a questioi 
and I believe this was the question, or something to this 
effect--Was Mr. Wool interpreting the sentiments of his 
client when he said he did not desire his client to be 
interviewed? What was your believe as to what mr. Palcone 
wished to do at that point in time? Did he wish to make 
statements to you? 

as. FS was my impression he was trying to clarify a situa- 
tion for my benefic. 


When you were there in that room with the communications 


with Mr. Wool that Mr. Palcone made from his mouth, were 


they directed toward Mr. Wool or toward you? Howvere 
they directed? 

A. I can't answer that. My impression was it was made 
to me to clarify something that Mr. Wool had stated. 
Were the conversations in Mr. Wool's ear, or in a hushed 
tone? 

A. No. 

Did you have any difficulty hearing it? 

A. No. 

Were the statements in response to questions by you? 

a. Yes. 

Wer: .ay directed to Mr. Falcone, though? 


A. Wo. 


Was there any suggestion of your having an interview off 
the record, or anything of this nature? 
A. No. 
This was never breught up? 
A. No. 

RECROSS ZXAMINATION 
(By Ar. Anolik) sr. Axten, did you ever tell Mr. Palcone 
or Mr. Wool that anything audible that mr. Palcone said 
would be used against him? 


A. Wo. 


Is it not a fact that the ground rules of your conversa- 


tion with Mr. Wool, where ¥<. Palcone was present, was that 
Mr. Wool would converse with yc: and that his Client would 
net be interviewed, isn't tiat rue? 

A. No. He said he didn't wet his client interviewed. 

Ee said he didn't want his client interviewed? 

A. Yes, after I explained the area in which I was going 
to question his client. 

I understand that, but he made that quite clear he wanted 
to do the answering, he didn't want his client to answer? 
A. He was answering any questions I was asking. I ax- 
plained to him the area ~ was going to questi-n his client 
in, in the e--nt his client agreed to the interview. 


Right. That was the nature of your discussion with Mr. Wool? 


A. Right. 


Ie it not a fact Mr. Wool declined to give that interview 
from his client? Isn't that true that Mr. Wool said, "I 
will not let you interview my client"? 
A. Yes, he did. 
And, unbeknown to hin, you already had, in effect, because 
you got answers from him? 
MR. O'NEILL. Object. The facts speak for 
themselves. It is argumentative. 
MR. ANOLIK. It is a hearing. I am trying 
to probe this. 
THE COURT. It doesn't make any difference. 
I think I understand the situation. 
MR. ANOLIK. Very well, your Honor. 
REDIRECT EXAMINATION 
(By Mr. O'Neill) Were there any ground rules? 
A. No. 
MR. O'NEILL. Nothing further, your Honor. 
MR. ANOLIX. I think I made my position 
clear, your Honor. 


THE COURT. All right. Thank you, Mr. Axten. 


MR. O'NEILL. We have Agent Playford who 


accompanied Agent Kallstrom on most of the interviews. 

He is available if someone wishes to call him as a witness. 
We believe he would testify along the line of Agent Kall- 
strom. His testimony would be duplication. 


MR. ANOLIK. In view of the representation 
of the United States Attorney, we see no reason to call 
hia. 

THE COURT. All right. Anything further you 
wish to introduce in connection with this matter, Mr. 
O'Neill? 

MR. O'NEILL. I doen't believe so, your Honor. 

THE COURT. Anything further you wish to 
introduce, Mr. Anolik? 

MR. ANOLIK. Well, your Honor, I would like, 
very br’sfly, to put Mr. Palcone on the stand. 

THE COURT. All right, you may do so. 

MR. ANOLIK. I understand it is only in 
connection with this hearing? 

THE COURT. The Court so understands it, Mr. 


JOSEPH PALCONE, Sworn 
DIRECT EXAMINATION 


(By Mr. Anolik) Mr. Falcone, you heard the testimony of 


Agent Kallstrom, did you not? 

A. Yes. 

And, also the testimony of Agent Axten? 

A. Yes.. 

Yow, when Agent Kallstrom interviewed you. did you believe 
you had to answer his questions? 


A. Yes. 
He showed you a badge and identification? 
A. Yes. 
And, did he ever tell you that you did not have to answer 
his questions, you could have a lawyer? 
A. No. 
MR. ANOLIK. Your Honor, I will withdraw 
swat. That is conceded, anyway. 
(By Mr. Anolik) Mr. Paloone, now you were once a complain- 


ant to the P.B.I., is that correct? 


A. Yes. 


Other than that one occasion, had you ever been interview- 
ed by an ”.B.I. agent, to your knowledge? 
A. Not that I remember. 

MR. ANOLIK. No further questions, your Honor. 

CROSS EXAMINATION 
(By Mr. O'Neill) Mr. Falcone, I take it Mr. Xallstrom did 
not, in any way, attempt to pressure you in his attempt to 
get you to answer questions? 
A. Ho. 
He asked you questions much the same way you and I are? 
A. Yes. 

REDIRECT EXAMINATION 
(By Mr. Anolik) He never told you it was a criminal inves- 
tigation? 


Q 


A. Wo, sir. 


MR. ANOLIK. No further questions. 


THE COURT. You may step down, Mr. Falcone. 

MR. FALCONE. Thank you. 

MR. ANOLIK. I call Mr. Curreri. 

JOSEPH R. CURRERI, Sworn 

DIRECT EXAMINATION 

(By Mr. Anolik) Mr. Curreri, you heard the testi mony of 
Agent Kallstrom with respect to your interview? 

A. I did. 

Is it not a fact that you did not know specifically that 
that was a criminal investigation? 

A. TI did not know. 

MR. ANOLIK. May I have Exhibit "1", please? 

MR. O'NEILL. I think it was offered and 
admitted, your Honor. 

THE COURT. I don't have it. 

MR. ANOLIK. That is the Miranda waiver, 
your Honor. 

THE COURT. I know what it is, but I don't 
have it. How about Agent Kallstrom, did he take it with 
him? 

MR. O'NEILL. I don't believe so, your Honor. 
I will leave the courtroom and inquire. 


MR. ANOLIK. I don't think he would have. 


THE COURT. It could have inadvertently got 


in his files. That is what happened. 
MR. O'NEILL. We got it returned to us, your 


COURT. Has that been admitted? 
O'NEILL.. Yas. 
ANOLIK. You can take a look. 


COURT. That is right. 


(By Mr. Anolik) I show you Government's Exhibit "1" in 


evidence and ask you, do you recollect was this ever read 
to you? 
A. No, it was not. 
Did you know what you were signing then? 
A. No, I did not at that time. 
What were the circumstances under which you signed that? 
A. Well, I was interviewed voluntarily and when it was 
done, it was handed to me and <illed out by Mr. Kalistrom, 
I believe, and he told me it was a formality of your volun- 
tary appearance. 
But this was given to you after your interview? 
A. Right. 
Not before? 
A. Wo. 
MR. ANOLIK. No further questions, your Honor. 


CROSS EXAMINATION. 


Q 


(By Mr. O'Neill) Mr. Curreri, it is your testimony under 
oath today, you didn't read that form? 

A. I did not. 

What line of ..siness are you in? You are in business, 
are you? 

A. 4s. 

You deal with papera all the time? 

A. Some times. 

Do you usually sign papers without reading them? 

A. Not very often, but in this circumstance it was very 
unusual, Mr. Kallstrom and I had gotten very friendly. 
He was very solicitous on many occasions. He said that 
day it was a formality, just sign it, and I wanted to get 
out of there: more than anything else; very foolishly on 
my part, obviously. 

It is your testimony, under oath, he did not read this to 
you? 


A. Yes. 


MR. \WOLIK. He testified to his best recollec- 


tion, your Honor: 

THE COURT. The record will :speak, as far as 
that is concerned. We'll all.w this examination. 
(By Mr. O'Neill) Mr. Curreri, were you, On any other 
occasion, interviewed by the FP.3.1I.? 


A. No. 


Aru you aware of any civil investigations that the F.B.I. 
conducts? 
A. No. 
I take it then, when they were interviewing you, you 
assumed this was in connection with some type of a crimin- 
al investigation? 
A. I assumed <t was something relative to Alburg, because 
Mr. Kallstrom had been in the office wu other occasions 
and we had gotten very friendly, and he was in for Alburg 
more than anything else. 
Had you communicated with Mr. Palcone with respect to Mr. 
Palcone and Mr. Wool being up in Burlington at a bankruptcy 
hearing and met with Age Axten? 
A. I didn't know they were here. 
You don't know that? 
A. Wo. 
It is your testimony, under Oath, you signed this document-- 

MR. ANOLIK. I object to "under cath". It 
is an intimidating type of question and 1r object to it. 

THE COURT. Proceed, Mr. O*Neill. 
(By Mr. O'Neill) mrt is your testimony here, under oath, 
you signed this docuvnuent without reading it, is that right? 
A. I did. 


And further, your testimony is that it was not read to you? 


A. It wae not read to me. 


I tare it this is your signature down here where it gays 
"“sicned"? 
A. It is. 
When did you indicate this form was signed, before of 
after they spoke with you? 
A. I believe I signed it after we had the interview. 
Are you sure about that? 
A. Pretty certain. 
But I take it you could have signed it beforehand? 
A. To the best of my knowledge, I signed it after. 
It is your testimony they interviewed you and gave you 
this form and asked you to sign it, and you signed it, is 
that rignt? 
A. Yes. 

MR. O'NEILL. No further questions of Mr. 


REDIRECT EXAMINATION 


(By Mr. Anolik) Had you been interviewed on other occasions 


by he. Kallstrom? 

A. Mr. Kallstrom had been down to the office on several 
occasions. 

Had he spoken to you? 

?. He had spoken to me and introduced himself as of the 
P.B.I. 


And, he asked you questions, did he not? 
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A. Yes, he asked questions. 

And, you answered those ruestions? 

A. Yes. : 

Did he ever give you a form previous to this time? 

A. Never did. 

Had you ever signed a “orm like this in your life? 

A. Never had; didn't know what it was about. 

If that had been read to you and explained to you, is it 

not a fact you would hava read it? 

A. I definitely would. 
MR. ANOLIK. I have no further questions. 
RECROSS EXAMINATION 

(By Mr. O'Neill) Mr. Curreri, I take it the statement you 

gave after signing this, or before, based On your testimony, 

that the statements you gave were voluntary? They weren't 

forced out of yor, or anything like this? 

A. They were voluntary. 

NO pressure by the agents to induce you to talk, or any-~ 

thing of this sort? 

ize §=6NO. 
REDIRECT EXAMINATION 

(By Mr. Anolik) When you say voluntary, you are talking 

you weren't forced to answer, isn't that what you mean? 


A. Right. I wasn't forced to answer. 


But you didn't know you had the right to obtain an attorney? 


A. No. 


Did you know you could cease the interview and get an 


attorney? 
A. No, I didn't. 
Did you know an attorney could be Supplied to you without 
charge if you couldn't afford one? 
A. No, I didn't. 
MR. ANOLIK. Wo further questions. 
THE COURT. Anything further, mr. O'Neill? 
MR. O'NEILL. Nothing furhter of Mr. Curreri, 


COURT. All right, you may step down, 


ANOLIK. We have nothing further, your 


MR. O'NSILL. I would ask leave of the Court 
to call Agent Kallstrom and Agent Playford at this time, 
in view of the testimony. 

THE COURT. You May do so. 

LAWRENCE E. PIAYPORD, Sworn 

DIRECT EXMINATION 
(By Mr. O'Neill) mr. Playford, may we have your name? 

A. Lawrence £. Playford. 
How are you employed? 
A. Special Agent, P.B.I., New York. 


How long have you been so employed? 

A. Approximately thirteen years. 

Mr. Playford, I show you what is marked as Government's 
Exhibit "1" here. Have you ever seen that document before? 


A. Yes, I have. 


Its this your signature down here on the bottom, witness 


line? 

A. That is correct, it is. 

Would you tell us the circumstances under which you signed 
that document? 

A. This was signed at our office in New York. I signed 
it as a witness after Mr. Joseph R. Curreri had read and 
signed it himself. 

Did either you or Agent Kalistrom read the form to him, also? 
A. It was read to him, and as I recall the incident, we 
explained certain parts of it in csc he didn't understand 
it. 

Do you remember which of you read the form? 

A. A vent Kallstrom, I believe. 

De you recall which particular part of the document you 
explained? 

A. I believe--if I could just read it a second. Ali 
right. I believe, if I recall this thing correctly, the 
part explained to him, ne wasn't waiving any right to stop 
speaking to us at any time. In other words, this did not 


waive his rights entirely. He still maintained those. 


Even upon signing this, he could still stop talking to you? 


A. At any time he wanted. 

Was an interview conducted of Mr. Curreri? 

A. Yes, there was. 

When was this form, Government's Exhibit "1", presented to 
him and explained and signed, et cetera? 

A. It was presented to “‘m prior to any interview being 
conducted. 

Approximately how long wovld yeu say Mr. Curreri lowxed at 
that form before signing it? 

A. Well, we were advising him at 1):30, as the form indi- 
cates. He indicated after his signature at 10:33 a.m. he 
had exmcuted the form. 

In other words, there is this indication here at 10:30 you 
advised him of the rights? 

A. That is correct, and approximately three minutes later, 
he signed it. He executed the form. 

Do you know what time the interview terminated on that date? 
A. I would have to make an estimate, if I gave it to you. 
What is your estimate? 

A. The interview probably took a maximum of 45-50 minutes. 
Did you exert any pressure on Mr. Curreri to get him to 
answer any questions? 


A. No, siz. 


Was be willing t- ‘Swer any queetions, as far as you 
could see? 

A. Yes, sir. 

You advised him you were a special agent of the FP.B.I.? 
A. That is correct, sir. 


Did you advise him, or did Mr. Kallstrom advise him, in 


your presence, what the subject matter would be of the 
interview? 
A. Oh, yes, sir. 
What was Mr. Curreri advised in that respect? 
A. We were interested iu the Operatiou of the Falcone 
Dairy; specifically cartain credits that wee reflected 
in the hooks and re-ords of Palcone fi. ¢ 1971. 

MR. O'NEILL. Nothing further of this witness, 
your Honyr. 

CROSS EXAMINATION 

(By "r. Anolik) Mr. Playford, isn't it a fact your inter- 
view with this witness started at 9:30 in the morning? 
A. ©oa, sir. 
Wasn't he called down to the P.B.I. office at 9:30? 
A. He wasn't called donn; he came up. 
Did he arrive at 9:30 i the morning? 
A. No, sir. 
Do you have a record of when he arrived? 
A. Yes, sir, you have it in your hand. 


This indicates when he arrived? 

A. Appreximately; censidering the elevator upstairs and 
getting into the room, yes, sir. 

This indicates within three miniites he already signed this? 
A. That is correct. 

Isn't it a fact it is filled out in someone else's Land~ 
writing? 

A. Yes, sir. 

Whose handwriting is that? 

A. Agent Kallstrom's. 

How long did it take to fill that out? 

A. A very short time, sir 

About two minutes? 

A. I would be guess’ g; yes, sir. 

So that means he would have, at ‘he most, one minute to 
digest that and get everything explained to him before he 
signed it? 

A. I am not the one to say that. This was handed to him 
by Agent Kallstrom. He may ~éery well have put in Mr. 
Curreri's name, plece and so forth prior to handing it to 
him. 


You don't recall that? 


A. I do not, sir. 


As a matter of fact, isn't it true that Mr. Curreri didn't 


sign that at all until after the interview was over? 


A. No, sir, that is incorrect. 

Mr. Kallistrom did tell him, however, this was a criminal 
investigation, did he not? 

A. I believe it was explained to him what it was about. 


That it was a criminal investigation? 
A. I wouldn't use that terminology. I can't speak for 


Agent Kallstron. 
When you give that sort of warning, it is in connection 1 
with a criminal investigation? | 
A. Yes, that would be same indication. | 
When you conduct crininal investigations, you give that | 
warning, isn't that true? 
A. Yee sir. 
That is standard procedure, is it not? 
A. Yes, sir. 

MR. ANOLIK. No further questions. 

REDIRECT EXAMINATION 
(By Mr. O'Neill) You were present throughout the intervicy 


and execution of the form, is that right? 


You were not the one, yourself, to fill out the form, I 
take it? 
A. No. I witnessed it, that is all. 

MR. O'NEILL. That is all. 


MR. ANOLIK. Nothing further, your Honor. 


| 
A. That is right. | 
| 
| 


THE COURT. All right, Mr. Playford, that 


MR. O'NEILL. I call Agunt Kallstrom back, 
briefly. 

THE COURT. Send in Mr. Kallstrom. 

JAMES KALLSTROM was recalled to the stand 
by the Government in rebuttal. 

DIRECT EXAMINATION 
(By Mr. O'Neill) Could we have your name, sir? 
A. James Kallistron. 
Directing your attention to the interview of Joseph Pal- 
cone~-excuse me--Joseph Curreri, you previously testified 
to on January 9, 1975, I show you Government's Exhibit 
"1". What portion of this form did you, yourself, fill out? 
A. I filled it all out except for his signature. I 
couldn't swear to the date on here. I don't know if it is 
mine. 
With the exception of that, and, of course, Agent Playford's 
signature, you, basically, filled it out? 
A. I did. 


Did you read the form over to Mr. Curreri before giving 


it to him? 

A. I déd. 

Were there any explanations in connection with that? 
A. He stated to me he understood it. 


Did you give it to Mr. Curreri to look at himself? 
A. I did. 


Approximately how long did he look it over? 


A. I'd say, a minute or two. 

When did Mr. Curreri execute this form in relationship to 

when you interviewed him? 

A. Prior to us interviewing him. 

What did you indicate to Mr. Curreri was the subject matter 

of your interview? : 

A. His participation in the Alburg Creamery and his 

association with Joseph Falcone. 

Was Mr. Curreri willing to speak with jou? 

A. He was. ‘ 

Did you use any trick or artifice to get him to speak with 

you? 

A. No, I did not. 

) MR. O'NEILL. Nothing further, your Honor. 
CROSS EXAMINATION 

(By Mr. Anolik) Mr. Kallstrom, do you know what time Mr. 

Curreri arrived at your office that day? 

A. It was in the morning. 

About 9:30? 

A. I couldn't say. I think it was probably later than 

that. 


Wasn't there some general conversation hefore the formal 


interview started? 

A. “Good morning; how are you,” words to that effect, 
‘probably. 

Now, did the interview start with the signing of this 
document? Is that what you are saying? 

A. It would start after this document was signed. I felt 
in my mind he understood what it was. 

In other words, was there any specific area you explained 
to him, or did he just understand it pretty well? 

A. I don't recall ‘him asking for any explanation of the 
form. 

You have no notes of this anyway, do you? 

A. Of this particular--- 

Yes, other than yaur report? 

A. Wo, I do not, sir. 

Did you make any notes, by the way, in the field? 

A. Well, concerning my report of his interview, I did 


make notes of that. 


You typed them up, is that correct? 
A. That is correct. 
And, you des ‘oyed those notes, is that correct? 
A. That is correct. 
Those ate not in existence any more? 
A. No, they are not. 
MR. ANOLIK. I have no further questions. 


REDIRECT EXAMINATION 
(By Mr. O'Neill) Mr. Kallstrom, do you normally keep your ~ 
notes around? 

A. I do not. 
MR. O'NEILL. Nothing further, your Honor. 
THE COURT. All right, Mr. Kallstronm. 
KALLSTROM. ‘(¢°:* you, your Honor. 
ANOLIK. Nothia, further. 
O'USILL. That is all we have, your Honor. 
COURT. Mr. Anolik, any argument? 

MR. ANOLIK. Yes, your Honor, if I may. I 
would submit, first of all, that the testimony of Agent 
Axten, the Case Agent, is that he communicated to his 
headquarters that this was a criminal investigation. Now 
we have heard two agents testify--Agent Playford and Agent 
Axten state that where there is a criminal investigation, 
it is their practice to give the Miranda warnings. Agent 
Kallstrom stated that he was never informed this was a 
criminal investigation, and, therefore, he saw no reason 
to give any warnings to Mr. Palcone, and he did not give 
any warnings to Mr. Falcone, which would seem to be con- 
tradicted, certainly, by Agent Axten. So there was, ob- 


viously, your Honor, some slip-up, or some omission, your 


Honor, which should not be charged against the defendants, 
and I don't think the Government has a right to benefit by 


such slip-ups, your Honor. 
With respect to Mr. Curreri, I submit, your 
Honor, that there seems to be some divergence in the testimony 
of Agent Playford and Agent Kallstrom with rervect <o the cir- 
cumstances under which the Miranda waiver was allegedly signed. 
Certainly, your Honor it seems inconceivable to me that could 
. have been filled out by Agent Kallstrom, could have been 
read to him, explained to him in a matter of three minutes. 
It defies credibility that it could have occurred in that per- 
iod of time. I submit, your Honor, that it is more likely 
that the recollection of Mr. Curreri that it was given to him 
to sign as an afterthought if, perhaps, more likely, because 
of the fact this was the only interviww that took place at F. 
B.I. headquarters, and it seems to me, your Honor, that at this 
juncture they may have felt, well, perhaps we ought to get him 
to sign something. I don't see why, your Honor, this should 
suddenly be an offer of a Miranda waiver when Mr. Kallstrom 
said they had no idea it was a criminal investigation to begin 
with, of Mr. Curreri, and Agent Playford said, "Oh, yes, it is 
my recollection it was a criminal investigation, of course. 
That is the only time we give Miranda warnings". There seems 
to be a lot of diversity of opinion here, your Honor, and I 
submit the Government--I am only talking about these statements, 
I will get to the one with Mr. Wool presently in a moment. 


With respect to these statements, I think 


clearly there was no compliance with the fundamental fairness 


which, I think, this Court should require the Government to 
mee with respect to inte:vlews under these circumstances, 
and certainly Agent Axten was more than candid, as was Agent 
Playford when he said when they go to have interviews with 
someone with respect to possible criminality, they warn them 
of his rights. 

With respect to © - interview at which Mr. 
Kk . 8 present, your Honor, and your Honor has a copy of 
Exhibit "\", it is clear that mr. Wool told Agent Axten "I 
don't want my cliant interviewed". Mr. Axten admits he did not 
‘ell ‘ir. Wool, or Mr. Falcone, that"anything audible I hear 
from your clie:t, I will use against him". I think he had an 
obligation to tell him that, your Honor, if that is what is 
going to go on; otherwise, I think you are realiy not being 
candid with counsel, and when counsel tells his client to shut 
up, he doesn't exrect the utterances of his client to clarify 
something he is saying to be used as admissions against him, 
after he explains to the agent “Look, I don't want to be inter- 
viewed,” and it just doesn't seem right, your Honor, that 
suddenly this should come Up some, shall I say, slip-up, because 
there was apparently a lack of communication between the agent 
and counsel. I don'c think the agent, your Honor--- 

THE COURT. What do you mean lack of communi- 
cation between agent and comsel? 


MR. ANOLIK. To this extent, the agent 
should have stopped the interview immediately, and say “Look, 

I can hear what your client is gying and can use it against 
him". 

THE COURT. You don't think experienced 
counsel could do that himself; he had to be told by Mr. Axten, 
and that he couldn't have told his client he didn't want him 
to make any statement? 


MR. ANOLIK. Your Honor, this is, undoubtedly, 


sn mind the thrust of what Mr. Axten says; he already told 


his client that and couldn't control his client, but the point 
is, yovr Honor--- 

THE COURT. I think it is most unusual argu- 
ment, Mr. Anolik. With counsel present, this is wha< you ex- 
pect when counsel is there to safeguard the rights of his 
client. 

MR. ANOLIK. I have had any number of inter- 
viewe. your Honor, with Government a.ents and employees where 
clients have given me infor’ ‘ion with the understanding was 
that counsel alone would discuss matters, so it would not be 
any statement by the client, and I have never known a breach 
of that confidence, your Honor. So, I ama little bit non- 
plused, frankly, by the fact they would use this under the 
circumstances. 


THE COURT. How many times after you made 
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_ these statements do your clients volunteer information? 
MR. ANOLIX. Your Honor, any number of times 
clients are telling audibly what the situation is. I ask 
them "Do you know anything «bout this". They talk to me, but 
I have not had a situation where the United States Attorney, 
or anyone else, used such statement, obviously made to aid the 
counsel in the interview to be use against the client. 
THE COURT. Suppose he indicated this to 


counsel, and counsei indicated it to the agent? 


MR. ANOLIK. It couldn't be used, under the 
circumstances. 

THE COURT. Why not? 

MR. ANOLIK. Because it was a conversation 


wich counsel and not the defendant that isteing used as a direct 
admission. 


THE COURT. I mean, under these circumstances. 
MR. ANOLIK. 


I think the tenor of the inter- 


view, your Honor, was that it would not be used. That was my 


underscanding. A number of years ago I had occasion to argue 


Spano against New York, in the Supreme Court, 360 U.S., your 
Houo, and that case counsel advised his client not to talk to 


the dis:csict attorney and advised the district attorney not to 


talk tc counsel. Nevertheless, the district attorney did talk 


with the client and brought in a friend of his who happened to 


be «a police officer to watch him, so to speak, and said, "It is 


perfectly okay to talk with the D.A.; forget what your counsel 


said". I realize it is not on all fours, your Honor. 


THE COURT. Was counsel present? 

MR. ANOLIK. No, he was not present, your 
Honor, but there was an agreement; that is what I am trying to 
get at; that ere was nothing the defendant said would be 
used, and we waintain while it is not. all fours with Spano, 
the thrust of that case where there is an agreement hetween the 
agent of the United States ard defense counsel, that what the 
client says will not be used, or shall not be deemed to be 
interviewed. They are not using something said, particularly, 
when they don't tell him they are using it. This came as a 
complete surprise to Mr. Wool and my client, your Honor, and 
that is why we are asking for its suppression. 

THE COURT. All right. Mr. O'Neill. 

MR. O'NEILL. Very briefly, your Honor, true, 
there was some slippage between Agent Axten and the New York 
agent as to the understanding whether or not these individuals 
were defendants. 

THE COURT. What? 

MR. O'NEILL. Some slippage. Agent Axten 
clearly understood tbh«se two individuals were potential defend- 
ants, and we want to make that clear by bringing it out our- 
selves. The New York agent didn't realize it. We rea_ize this 


is on no particular significance since the interviews of Mr. 


Falcone were voluntary; they were noncustodial. 

As to the matter with respect to Mr. Curreri, 
to suggest that the agent, after an interview, handed him this 
form, what would the agent have done if he didn't sign it? 
They would look like a pair of fools after the fact they hand- 
ed him this £ °* and he didn't sign it. We suggest there is 
no divergence of testimony. It makes no sense. 

THE COURT. You maan between what Mr. Curreri 
says and the agent? 

MR. O'NEILL. There is a divergence. 

THE COURT. ‘They are diametrically opposed, 
the two statements. Isn't that pretty much a question of 
credibility? 


MR. O'NEILL. I agree. That is a misstate- 


ment on my part. We think the credibility in this situation is 


such there is no question that the agents have the correct 
understanding with respect to it. In any event, there is 10 
question the statement is voluntary; noncustodial whatever. 
Mr. Anolik may have a concept of fundamental fairness. We are 
aware the Court will follow the law, and that is ali we asx. 
With respect to the statement of Mr. Wool, we 
can't conceive, your Honor, that Mr. Wool could be foolish 
enough, under the circumstances, tw think Mr. Falcone “as talk- 
ing in his ear. It is very clear from the statement of Agent 


Axten what occurred. Mr. Falcone, basically, couldn't keep his 


mouth shut. He had to go ahead and make statements. Mr. Wool 
is a vury capable attorney, and, obviously, if he had decided, 
he could have physically stopped his client, or could have 
grabbed ahold of him and said, "No, don't Say anything". If 


he wants to make statements that is his right. The Supreme 


Court made it extremely clear in Miranda they did not require 


to stop voluntary statements. They haven't Stated when one 
volunteers an information the police officer says "Stop, here 
are your rights". We suggest that is accOlutly silly. 

MR. ANOLIK. Miranda, as I understand it, 
talked about voluntariness of statements, not voluntary. No 
cne denies this was aot coerced, in the sense of Physical co- 
excion. We are asking the Court to consider this in the context 
of not being told it is a criminal investigation, your Honor. 

Now the Government has not conceded they 
should have been told that, and they weren't. 

MR. O'NEILL. Obviously, we don't concede 
it; secondly, Agent Axten told Mr. Wool in Mr. Paicone's pre- 
sence it was a criminal investigation. We contend it was both 
voluntary and volunteered. 

MR. ANOLIK. We are talking about the ones 
not in Mr. Wool's presence. 

THE COURT. I don't understand that to be a 
concession on the part of the Government. 

MR. ANOLIK. I thought they said there was a 


slip-up; that the agent should have been advised it was a 


criminal investigation. 

THE COURT. In other words, counsel apparently 
attach any significance to the fact the interviews with Mr. 
Falcone, the initial interviews by Agent Kallstrom were in 
October and early December, as my notes indicate, and the inter- 
view with Mr. Axten and Mr. Falcone was antedated or post- 
dated to those; that was on December 9, 1974, and after that 
interview the next interview, as I get it, was Mr. Curreri's 
interview in January, I believe. 

MR. ANOLIK. January 9th, your Honor. 

MR. O'NEILL. That is the correct sequence, 
as I understand it. 

THE COURT. Nobody attached significance to 
these dates, but it seems to the Court that well after, quite 
possibly after the date of December 9, 1974, there could have 
been specific instructions this was a criminal prosecution. 

It might not have been, prior to that time. 

MR. ANOLIK. Except Ageht Axten conceded all 
interviews he had in mind ‘ere with reference to a criminal 
investigation. 

THE COURT. I understand that is what Mr. 


MR. ANOLIK. But I don't see where there is 
any evidence it was imparted to Mr. Kallstrom at tht time. 


THE COURT. That is true. 

MR. ANOLIK. But, apparently he imparted it 
to Albany and they did not transmit it down below. At least, 
he says he doesn't remember. 

THE COURT. Anything further. 

MR. O'NEILL. Our contention, among other 
things, in addition to our contention to the various forms 
and waivers, our contention is there would be no requirement 
even if the agent in all instances had known that this was a 
criminal investigation. There was no requirement, with svecific 
focus on these individuals, they be given Miranda warnings; 
there was no custodian information of any form. 

MR. ANOLIK. If an agent calls or invitee 
someong to the F.B.I. headquarters, that is custodial in the 
sense, at least, of Miranda, your Honor. When you are told to 
come to police headquarters, F.B.I. headquarters, you are not 
teld you don't have to come there. They gave him his rights, 
supposedly, some time after he was there. Your Honor, you are 
in their hands then, so to speak, when you are there. When 
an agent comes up unannounced at your place of business, an 


.B.I. agent, and says, “We want to talk to you without giving 


really pulling the wool over someone's eyes. We submit that 
under such cases as Meshrosh against United Sta “®s, your Honor, 
and cases dealing with fundamental fairness by agents of the 


| 
| 
| 
| 
| 
| 
you an idea of wht it is about," frankly, we submit, that is | 


Government, that it is unbecoming of the United States Govern- 


ment to obtain admissions under these circumstances, and that 


is what we are addressing ourselves to,| your Honor. 


As to the strict interpretation of Miranda, 
we are well aware of what Miranda holds. We are talking about 
the circumstances of this case. 

THE COURT. What do you say about the cases 
cited by the Government in its brief? Don't they touch in 
this area? 

MR. ANOLIK. The cases cited by the Govern- 
ment in its brief, Masullo and cases of that sort, your Honor, 
those cases are not dispositive of the issue here because the 
Government was not addressing itself to the testimony adduced 
here. We have now had the adduction of testimony from an 
agent, a case agent, saying that he was conducting, or wanted 
to conduct criminal investigations; that he notified his head- 
quarters of that fact. We now have Agent Kallstrom saying he 
was not aware of it. We have Agent Playford saying he was 
aware of it. Now we have, apparently, a divergence, your Honor, 
of opinion, but, certainly, a slip-up with respect to Agent 
Kallstrom, because he says he wasn't aware it was a criminal 
investigation at all, and, your Honor, the fact that one of 
the agents slips up comes within the purview of another case 
which, coincidentally, I argued in the United States Supreme 
Court, Santobello against New York, where the United States 


Supreme Court said with respect to the Government "One hand 
must know what the other hand is doing,” and it is no defense 
to say one particular agent did not know what the other agent 
was doing. There is no defense to the Government. It is a 
single entity. 

THE COURT. Yes, we have that in this court, 
and apparently the Second Circuit agrees with you in a differ- 
ent context, I must say. 

MR. ANOLIK. I understand, your Honor. 

THE COURT. Let me ask a question. My notes 
don’t indicate. Was Agent Playford present at all interviews 
or only the interview with Mr. Curreri? 

MR. O'NEILL. I think all interviews wich 


the exception of the interview of Mr. Falcone on October l, 


1974. 

THE COURT. But he was there December 4th? 

MR. O'MEILL. I believe so. If the Court 
will give me leave, I will look at the forn. 

MR. ANOLIK. It is on the form, your Honor. 
We assume that is true, your Honor. 

THE COURT. Which form? There is nothing in 


MR. ANOLIK. Your Honor, I submitted these 
in evidence, your Honor, for the purpose of this hearing, only 


unless the United States Attorney has copies, because we will 
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have to arrange to get copies made, your Honor. These are the 
only ones I have, your Honor. 

THE COURT. Have them marked, and for pur- 
poses of this hearing, I will look at them overnight. 

MR. ANOLIX. Then with your permission, 
your Honor, unless the Clerk wants to do that, the statement 
of August 29, 1974 with respect to «+ eph Palcone at which 
allegedly Agent Kallstrom and Agent Playford were present, 
your Honor; 4 statement, your Honor with respect to Joseph 
Falcone;when I say “statement,” I mean interview. 

THE COURT. I understand. 

MR. ANOLIK. December 4, 1974 at which, 
allegedly, Agents Kallstrom and Playford were present, your 
Honor. 

DEPUTY CLERK CURRAN. That one is Defendants’ 


"c*, the other one is "B". 


MR. ANOLIK. A statement, or interview, your 


Honor, of Joseph Curreri, and I don't know if the Government 
introduced that. 

THE COURT. I am not interested in that. 

MR. ANOLIK. The other one would be October 
1, 1974, an interview of Joseph Palcone, apparently with only 
Agent Kallstrom present. 

DEPUTY CLERK CURRAN. That is "Dp". 


THE COURT. Then "B,” “C" and "D" are admitted 


for purposes of this hearing. You have no objection? 

MR. O'NEILL. None whatsoever, your Honor. 

(Defendants' Exhibits "B," "C" and "D* 
were received in evidence.) 

THE COURT. Anything further? 

MR. O'NEILL. One brief point. I think the 
fact maybe the defense and Mr. Anolik view them and I know I 
view them differently from the way he does--what we have in 
mind, specifically, was not elucidated clearly was how Mr. 
Curreri got to the P.B.I. headquarters. The question is Mr. 
Anolik keeps using the terms “instructed down" and “invited 
down". There was no testimony on that part of it. The reason 
I am no. clear is that Mr. Curreri wanted to come down and 
accommodate himself. I don't ask the Court to consider that it is 
a part of the record, but the Court should bear that in mind. 

THE COURT. We don't attach any weight as 
to why or how he got there, frankly. I need Plaintiffs’ “1". 
The Court will reserve its decision and make the decision first 
thing ir the morning. I will ask counsel to be here tomorrow 
mornin, at nine o'clock and we'll take up any other pretrial 
matters at that time. 

MR. ANOLIK. Primarily, your Honor, if we might 


address ourselves to it, yuwur Honor, with your approval, is 


the question of stipulations. I think there is a lot of evi- 


dence--- 


THE COURT. We'll take those at nine o'clock, 


MR. ANOLIK. In chambers, or in the court~- 
room, your HOnor? 

THE COURT. I don’t know. It depends on 
what is the easiest way. With the number of people, it will 
probably be in the courtroom and the jury in the jury box, so 
we will have it in the courtroom, I imagine. Also, Mr. lik, 
cases you do cite to the Court, I want you to provide them in 
written form with such portions of the case language that you 
want the Court to specifically consider. You may be familiar 
with them because you argued the cases, but the Court is not 
that familiar with those cases, and, frankly, it doesn't do 
much for me to receive the case and the citation without addi- 
tional elaboration. 

MR. ANOLIK. I can appreciate that. The 
information causing the citation of those particular caees did 
not come forward until--—- 

THE COURT. I appreciate that fact, but it 
doesn't do any good to haw you recite them without more ‘to it. 
So if you think they will be significant, I suggest you prepare 
them in written form so I will have the opportunity to review 
the language you are referring to. I am, frankly, not familiar 
with the two you specifically cited in connection with this 


hearing. We will stand in recess until 9:00 in the morning. 


CERTIFICATE 


I, Prancis A. Cumming, United States Court 
Reporter, United States District Court, District of Vermont, 
hereby certify that the foregoing is a true and complete record 


of my verbatim stenotype notes of the hearing on motions to 


suppress in re: United States of America v Joseph Falcone and 


Joseph Curreri, Criminal Action Pile Number 75-37. before the 


Honorable Albert W. Coffrin, U.S.D. a at Burlington, Vermont, 


Pebruary 4, 1976. Pia 12. 


Barre, Vermont 
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10. Parizo, Loris 

ll. Stebbins, Randall 

12. Ringey, Barbara 

(The Court conducted a limited voir dire 
of the above twelve jurors and read the indictment.) 

THE COURT. Wow that brings us to twelve 
o'clock, ladies and gentlemen, and without going any further 
at this time we will take our noc7 recess. The twelve ladies 


and gentlemen who are in the box, when you return to this 


room, will return to the jury box. The rest of you ladies and 


gentlemen, please take seats in the rear of the room as you 
are doing at the present time, and since we are now into this 
matter, and you know what the indictmen: contains, I will ask 
that none of you discuss this matter with anybody else during 
the noon recess. We will stand in recess and resume at 1:30. 

(Court recessed from 12:00 - 1:35 p.m.) 

(In chambers at 1:35 p.m. with all counsel, 
defendants, a Judge Charles J. Marro, Bankruptcy Court, 
present.) 


THE COURT. Do you want to advise the Court, 


MR. COOK. I think Mr. O'Neill will. The 
admissibility of these documents wi 1 be stipulated to by the 
defense. 

MR. O'NEILL. I have various documents from 


the file of Judge Marro. I would, at this time, go through 


these documents and enumerate which they 4... They are not 
marke: at this time. The first ducument is the Iavoluntary 
Petition For Bankruptcy, with a date stamped on the bottom by 
the Clerk in Bankruptcy, December 19, 1973. 

THE COURT. Have you seen these, Mr. Anolik? 
De you want to look over his shoulder? Do it in some way, 4s 
he goes along. 

MR. ANOLIK. Your Honor, I assume that you 
will ultimately view these with references to relevance. That 
is the only problem I have here, Judge. 

THE COURT. I assume so. 

MR. ANOLIK. In other words, I am willing 
to stipulate that the Bankruptcy Judg would testify that 
these are dacuments filed in the regular course of business. 
and that they were received by him in the bankruptcy case, but 
I think your donor would ultimately have to determine whether 
they are relevant to the criminal prosecution. 

THE COURT. Upon objection, I will ruie on 
whether or not they are relevant. 

MR. ANOLIK. There is no need for the Judge 
remaining here, by conceding they were all filed in the regular 
course of the proceeding in bankruptcy. 

THE COURT. Did yuu want more than that? 


MR. O'NEILL. Here is our suggestion as to 


approach. Perhaps the defendants are willing to stipulate as 


to the admissibility of these documents with the exception of 
the stipulation as to relevancy, which the Court can then rule 
on. In other words, that would take care of any other claims 
to the documents. 

MR. ANOLIX. The point is, is there any 
other statement of the defendants? 

MR. O°NEILL. As we go along, there is not 
a statement, but I want. you to look at it particularly close. 

MR. ANOLIK. Any allegations in the bank- 
ruptcy proceeding as to what they did, or didn't do, other 
than propriety? 

MR. O'NEILL. I don't think go. We'll look 
through each individual document. 

THE COURT. I would like to ~et the con- 


cession is per each document as we go along. 


JUDGE MARRO. If it will help any, I will 


testify. I am willing to be sworn, as far as that goes, that 
every document in the file that is stamped by Susan C. Tomlin, 
as Clerk, or by Phyllis M. Davis, as Clerk, were received in 
my office in the regular procedure in the administration of 
that bankruptcy case. 

MR. ANOLIK. Then we are willing to stipulate 
to the truth of this testimony, and no problem there at all, 
Judge. The only point, so far as evidence in the criminal 


prosecution which is going on here, there may be certain items 


tha: we would feel is not relevant. Yor example, they may =. 
self-serving, or hearsay, or something of that sort. 


THE COURT. We can admit them, if you agree, 


subject to any exception to relevance or materiality, and if 


we get into problems, we'll have to bring Judge !arro back 

MR. ANOLIX. There is no problen. 

THE COURT. We don't want to, but if we had 
to, we couid. 

MR. ANOLIKX. No problem; as long as we re- 
serve those objections, there is no problem at all. That is 
about all the Judge could testify to is that they were receiv- 
ed. Only you can rule on the relevance and materiality, your 
Honor. 

THE COURT. Is that satisfactory, Mr. O'Neill? 

MR. O'NEILL. I believe so, your Honor. 

THE COURT. Indicate for the record the 
other documents you are going to offer in this regard. 

MR. O'NEILL. The next document, your Honor, 
is a Motion to Amend the Original Petition for Involuntary 
Bankruptcy, filed by Yankee Milk, Inc., filed January 19, 1974. 
The next document, your Honor, is a document dated, filed 
January 22, 1974, at the top of which is the caption "Order 
Directing Bankrupt to Pile Schedules and Statement of Affairs,” 
and it is signed by Judge Marro. 


THE COURT. And, dated? 


MR. O'NEILL. January 22, 1974, your Honor. 
The next document is an Order for Examination of Stockholders 
and Directors and Officers of Bankrupt and Pirst Meeting of 
Creditors, and dated, filed January 29, 1974. It has attached 
to it various receipts by certified mail indiczting that it 
was sent to various individuals, among them Mr. Joseph Palcone. 

The next document, your Honor, is captioned 
"Order for First Meeting of Creditors,“ and fixing time for 
filing objections to discharge, et cetera. It continues on. 
It is dated January 23, 1974. 

The next document is entitled ) roceeding 
Memo in re: Alburg creamery, Inc. and filed February 14, 1974. 

JUDGE MARRO. That document, I might state 
for benefit of the parties, is a document that has been recon- 
structed from the testimony that was taken, and those are ny 
notes as to the proceeding. 

MR. O'NEILL. As far as I know so far, this 
is the only one that might contain statements of the defendants 


in connection with--- 


MR. ANOLIK. The nature of the objection, 


among others, Judge, would be that this is in the nature of a 
compulsory appearance. They are directed to appear. ‘| 
JUDGE MARRO. The officers are supposed to 
appear. 


MR. ANOLIK. Not that focus was made of 
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criminality. That I know. So they would not be a waiver of 
any rights of self-incrimination freedom to Marchetti v United 
States and Grosso v United States, 390 U.S. Reporter. That 
was the so-called gambling tax stamp case where they were 
directed to file certain criminatory information, and the 
Supreme Court ultimately ruled since it was compulsory, this 
could not be used against then. 

THE COURT. Marchetti and Grosso, I think, 
would be distinguishable. 

MR. ANOLIK. It might be. 


THE COURT. We spent time with those two 


MR. O'NEILL The purpose of our offering 
this particular document is as to the appearance of Mr. Falcone 


on that date in a bankruptcy related hearing held there. [I 


believe he testified on that day. We don't know what his 
testimony was, nor is it incorporated here. 

THE COURT. More-or-less to indicate he was 
there and did testify, is that right? 

. MR. O'NEILL. That is all, your Honor, to 
indicate his presence, and also the fact Mr. Schmucker was made 
Trustee on that day. The document doesn't contain any cther 
statement by Mr. Falcone. 

MR. ANOLIK. No problem. 


MR. O'NEILL. The other statezent is Statement 
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of Affairs which is dated filed February 14, 1974 with respect 
to Alburg Creamery, Inc. 

JUDGE MARRO. It is at the tail end. 

MR. O'NEILL. The petition is at the beginn- 
ing and the Statement of Affairs is at the end, as Judge Marro 
indicated, and we would seek to include this en*ire document. 

MR. ANOLIX. That is the oath they took, 
one of the counts of the indictment? 

MR. O'NEILL. Yes. 

MR. ANOLIK. Of course, we dispute there was 
any knowing falsehood, your Honor. 

MR. O'NEILL. Do you want to look that one 
over? (The document was handed to Mr. Anolik.) Judge Marro, 
did you have the Falcone books at one tims? 

JUDGE MARRO. I don't think I had the Falcone 
books. I think the trustee may have had them. 

MR. O'NEILL. They didn't pass through your 


JUDGE MARRO. No, I never took the pains of 
looking them over. That is the trustee's job. 

MR. O'NEILL. Did you pass them on to the 
trustee? That is my only quest‘on. 

JUDGE MARRO. I don't t? ‘nk so. 


THE COURT. Any problem. with the last docu- 


MR. ANOLIKX. I don't think so, except we 
Gispute any criminal intent. 

THE COURT. That goes to the defense, I am 
sure. Anything else, Mr. O'Neill? 

MR. O'NEILL. I don't believe so, your Honor. 
If we find there is something « se at a later time, we may 
find ourse.ves in a position of asking Judge Marro to come 
back, but I believe those are the documents that will be 
necessary. 

THE COURT. Barring some unexpected develop- 
ment, Judge, I guess you are a free man. 

JUDGE MARRO. I appreciate it. If I have to 


come back, I wouid appreciate it if I don't have tc come back 


tomorrow, because I have hearings in Montpelier all day. 


THE COURT. You can blame them, if you do. 

JUDGE MARRO. I will be available Friday 
or Monday. Did you want these records left here? 

THE COURT. Certainly the ones that have 
been identified. 

JUDGE MARRO. I am wondering if they want 
others. I just as soon leave them in the custody of someone. 

MR. O'NEILL. It would be better if they were 
left here in the custody of someone. 

JUDGE MARRO. I don't need them tomorrow or 
the next day. 


THE COURT. Leave them in the custody of 
the Clerk. 

JUDGE MARRO. Okay, I will leave them with 
Ed Trudell so they are available to both parties. 

MR. ANOLIK. That is fine; thank you, Judge. 

(End of stipulation on bankruptcy documents 


(In the courtroom at 1:50 p.m.) 

THE COURT. Ladies ard Gentlemen. We had 
our first delay for certain lega. matters. We have disposed 
of those, and we will go back tc impaneling the jury. 

(Impaneling of the jury continued until 
3:13 p.m. when a jury and two alternates were duly impanel«d.) 

THE COURT. The jury for this case is now 
impaneled with Mr. Smith and Mr. Stuyck as the alternate. 

The hour is such, and we do still have some legal matters that 
we have to consider, so that I am .going to excuse the panel-- 
fourteen of you in the box--for this evening and ask you to 
return tomorrow morning at 9:30. 

Now we are into the trial of this case with 
the jury impaneled, and again, I want to stress that I am 
asking you, and I expect you to follow this instruction, please 
do not discuss the case with anybody, at any time, until it is 
over, and then not then up to the time you go into the jury 


room; that you don't reac anything about it, and should there 


be any television or radio publicity, that you don't listen 
to it. The lad and gentlemen in the rear of the room and 
not selected in this case will be excused, subject to call, 
which means that the Clerk's offica will be in touch with you 
as to the next time you are expected to attend court here. 
You, ladies and gentlemen, who are in the jury bo> are excused 
until tomorrow morning at 9:30; the balance of the panel is 
excused, subject to call. We'll take a short recess and go 
forward. 

(Court recessed at 3:15 p.m.) 

(Pebruary 5, 1976; 9:15 a.m. in the court- 
room without the jury.) 

THE COURT. Good morning. The Court has had 
the opportunity to examine Government's Exhibit "1" and 
Defendants' Exhibits “A,” “B,” “C," and “D" in this matter. 


The Court, at this time, rules that the statement of Mr. 


Curreri taken on January 9, 1975 is voluntary, and the motion 


to suppress that particular statement is denied. 

Now, insofar as the statement of Mr. Falcone 
which was made in the presence of his attorney at the time of 
the discussion between the attorney and Mr. Axton, at which 
Mr. Falcone was present, the Court rules that the statement 
was voluntary, and defendant's motion to suppress. is denied. 

The Court: feels a somewhet more difficult 
problem, perhaps, is presented to the Court as far as the 


interview on August 30th, or August 29, 1974, December 4, 
1974, and October 1, 1974, as presented, but the Court is 
satisfied that under the circumstances of this matter as 
presented to the Court by way of evidence, that these state- 
ments were voluntary, and the motion to suppress these state- 
ments irs denied. 

The Court, in making the ruling particularly 
with regard to statements identified as Defendants’ "3B," "C," 
and "D", the Court relies substantially on U.S. v Hall, 421 
P.3d 540, which is another one of Judge Priendly's excellent 
Opinions, and while that is not exactly on point, we feel it 
is sufficiently parallel to the factual situation in this 
matter to provide guidance in making our decision. 

My law clerk has also examined, Mr. Anolik, 
the -span@ case and Santgbello case that you cited yesterday 
in oral argument, but I am frank to admit I have not had the 
Opportunity to read these cases 4t this time. My law clerk 
advises me, however, that the ~Span@ case involves a psycho-. 
logically coerced confession, and that does not seem applic- 


able here, and that Santmbello involved the enforceability 


of a prosecutor's plea agreement, and certainly there was no 


plea agreement here. The Kerr case is a search and seizure 
case. This Court is, of course, anxious that fundamental 
fairness be applied to all defendants. Normally, fundamental 


fairness is a due process argument, but in «hy event, the Court 


is satisfied, as far as these statements are concerned, and 
for that reason, in all respects, denies your motion to 
suppress. 

Now, I will have to keep these on hand, of 
course, as part of the record, but I will have the Clerk make 
photocopies of these for your use at the recess. 

MR. ANOLIK. Thank you very much. 

THE COURT. All right. Now we have before 
the Court the possibility of stipulating to some of the evi- 
dence in this matter, and the Court of course, is anxious, 
to the extent possible, to stipulate to such evidence. I have 
been handed a letter from the Assistant United States Attorney. 
I have not read it in detail yet, and I am frank to admit I 
Gon't know what the significance of the various records are, 
but have you had a chance to look at the letter? 

MR. ANOLIK. Yes, your Honor. 


THE COURT. Do you have any difficulty with 


MR. ANOLIX. Your Honor, the last two para- 
graphs on Page 2, we may have some problem with because my 
client advises me that there are some inaccuracies in the grand 
jury testimony, and with respect to Philip Falivene, we feel 


that we could not stipulate to the accuracy of that statement. 


THE COURT. Well, all right. How about the 


other items contained in the letter? 


TUS COURT. Certainly. 


(By Mr. Anolik) Mr. “.aramee, about how much inventory 


did you keep on the premises of Alburg, or did you keep 
any for that matter? 
A. We didn't keep too much inventory there. We shipped 
as often as we could. I would think that without crowding 
the cooler too much, between one hundred fifty to two 
hundred thousand pounds. 
That is not considered too much, is that right? 
A. No, it is not too large an inventory considering the 
type of cheese. 
Mr. Laramee, Mr. Palivere was actually on the premises 
while Lucille was still in the operation, so to speak, 
overseeing it, was he not? You know who I am talking 
about, Mr. Falivene. Remember hin? 
A. Yes. 
He was with Lucille Dair~”? 
A. Right. 
wasn't with Palcone? 
No. 
was actually on the premises almost on a regular basis? 
Yes, he was there every day. Yes, sir. 
would choose very often the cheese that he wanted shipped 
Lucille, isn't that true? 


Well, I can't--- 


Or do you know? 


A. Wo, I don't think that is true, sir. He wouldn't 
choose. 

Isn't it a fact that Palcone was being shipped from in- 
ventory whereas, Lucille was being shipped from active 
production in many instances? 

A. No, I can't say that it was. Whenever we did have an 
inventory, we always had an inventory for both people. 
But Palcone did not have an active overseer on the 
premises, isn't that true? 

A. wo, because I was there. 

I understand that, but Lucille did? 

A. I can't see where that had anything to do with it, 
because all cheese shipped out of there, we always picked-—- 
if we had any inventory, we shipped out the oldest cheese 
first regardless of whose cheese it was, sir. 

You, personaliy, know that for a fact? 

A. Right, sir. 

What was Falivene's function up there? 

A. He, supposedly, had interest in the partnership. 

But it was a partnership between Lucille Dairy, who had 
fifty per cent, and Falcone who had fifty per cant, isn't 
that true? 


A. That, I don't know, sir, what their arrangement was. 


They were two separate dairy companies? 


A. Yes, sir. 
You shipped to different suppliers, ien't that true? 
A. Right. 
Different places? 
A. Right. 
Isn't it a fact that some of the inventory, before Palivene 
came up there, had the Palcone labels on it? The inventory; 
I am talking about. 
A. The Palcone labels? Yes, there was. 
So they would have to be shipped to Palcone, wouldn't they? 
A.. Right. 
low your attention was drawn--- 
MR. ANJOLIK. (To Mr. O'Neill) Do you have 
that exhibit, by the way? Your Honor, there is an exhibit 
introduced in evidence. I need that, and, apparently, it 
is not in the courtroom. 
THE COURT. Which exhibit is that? 
MR. ANOLIK. I don't know the number, but 
O'Neill knows the number. de referred the witness to 
I think, perhaps, we ought to keep the exhibits in 
courtroon. 
THE COURT. Yes. 


MR. ANOLIK. I will suggest if the exhibits 


not in the courtroom, your Honor, they should be. 


MR. O'NEILL. The ones I left upstairs are 


basically accountixg--- 

THE COUYTT. Regardless, we never know when 
they will come up. 

MR. O'WEILL. I can have someone get that 
exhibit, your Honor, if I may leave the courtroom. 

MR. ANOLIX. I will try to ask a ouple of 
questions, your Honor. 

THE COURT. Ask to have all of them brought 
down. “*-. O'Neill. 

MR. ANOLIX. I will wait until Mr. O'Neill 
gets back, your Honor. 


THE COURT. A-l right, Mr. Anolik. 


(Mx. O'Neill left the courtroom and returned.) 


(By Mr. Anolik) Wow, Mr. Laramee, you departed from Al- 
burg in June, was it not? 

A. Yes. 

And, at that time that you departed, you went to work for 
some other concern. Which concern was that? 

A. Pirst, I went for a couple weeks to immigration and 
then I spent possibly three weeks to four months in Orting, 
Washington, Mazza Cheese Company. 

During your relationship with Falcone Dairy, you were not 
asked to do anything improper, were you? 


Ae wo, sir. 


There is an exhibit coming down that maybe I can draw your 


attention to it, if I cam. Do you remember Mr. O'ileill 
aske’ you apout conversations you had with one of the 
acm otants? I think, perhaps, a Mr. Piante. 

A. ‘es. ; 

Do you remember that question he asked? 

A. You; 842% 

And that he showed you certain cost accounting figures? 
Do you recall that? 

A. Yes; he called my attention to it, yes. 

You, yourself, are not an accountant, are you? 

A. No, sir. 

He indicated, did he not, there was at least, during some 
months, apparently, you were running at a slight loss per 
pound? Did you notice that? 

A. Yes, he did. 

Now, you don't know why you were running at a loss, do you? 
A. Well, the accountant told me that I should have been 
getting a little mors for my product. 

In other words, he said the prices ought to be raised, 
isn't that so? 

A. Right. 

At that time, however, you didn't know whether or not 
there wers considerations of a price freeze that Washington 


might have imposed? 


As. NGO; Bix. 


Now you didn’t know what the price and policy was caused 


by, isn't that true? 

A. No, I wasn't familiar with that at all. 

You didn’t discuss market conditions or competitors’ 
prices? 

A. No. 

MR. ANOLIX. I am referring particularly, 
your Honor, and ladies and gentiemen of the jury, and Mr. 
Laramee, to Bxhibit "42" which is in evidence. May I 
shcw it to the witness, your Honor. (Mr. Anolik handed 
the witness a document.) I got an electric shock. 

THE COURT. You have to watch that. 

(By Mr. Anolik) Do you see that? 

A. Yes. 

Does that reflect your recollection? 

A. Wel), I never s# this any way. 

You did not see that particular exhibit: 

A. No. Apparently, this is “Mr. Plante's auditing. 
That is what I want to specifically ask you. This par- 
ticular exhibit, you have never ~ «n. 

A. No, sir. 

MR. ANOLIK. Okay. I have nw further ques- 
tions of this witness, your Honor. 

THE COURT. Mr. O'Neill, anything further? 


MR. O'NEILL. Yes, your Honor. 


REDIRECT EXAMINATION 
(By Mr. O'Neill) Mr. Laramee, who did you consider was 
your boss there at Alburg Creamery? 
A. Sow, are you referring prior to 1970 or all the way 
through? 
Give it to us all the way through. If different people, 
say so. 
A. All right. Prom 1965 on, it was Vincent Palcone, 


the President; Joseph Palcone, Vice President, and they 


were about the only two that gave me orders. 


And was this over the entire period of time? 

A. Yes, sir. 

Was tuere any one of them in particular you dealt with 
from 1970 on? 

A. No, it would come from the office. I took orders 
from either one of then. 

What did you know about the operation of Falcone Dairy 
down in New York? 

A. Didn't know a thing, sir. 

Did you know who their cheese suppliers were, if they 
had any others? 

A. Cheese suppliers, I knew by brand name only because I 
did package for different—- 

jot the persons they would have been selling to, but did 


you know if they had any one else they got cheese from? 


A. Out of Vermont, yes, sir. Milton. 


Do you know if they had other sources? 


A. When I first started there, yes, the Richmond Coop. 


and Milton. 

If they had sources other than those, did you know about 
them? 

A- I wouldn't know about them, sir. 

Were you ever told sy New York that they had to throw out 
some of your cheese because it was bad? 

A. No, I never was told that they had to throw it out. 
Were you ever told that they were havina problems with 
large quantities uf your cheese? 

A. No, I never was told that. I was told, occasionally, 
that we had a little problem, as I said, high acid, but I 
don't know of any cheese that was thrown out. That, I 
don't know about. 

Mr. Laramee, for our understanding, what does the term 
P.O.B. mean with respect to trucking? 

A. F.O.B. means--- 

Pree on board? 

A. Free on board, yes, sir. 

Does that mean the cheese wasn't your responsibility after 
it got on the truck? 

A. Wo, sir. 


After it got on the truck, who owned the cheese? 
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A. After it got on the truck it was the company's--the | 
trucking outfit's--responsibility until it got to its 
destination. 
When did Alburg no longer cwn that cheese, when it got 
on the truck? When it got to iew Yerk? When it was put 
on the truck, or when was it? 
Z. Well, actually, Albury owned that cheese until it was 
sold; until they were paid for it, but as far as the 
responsibility of Alburg Creamery, I don't feel it was any 
of our responsibility after it left the plant to take care 
of the product. 
When you gay it was Alburg's until it was sold, you mean 
only in terms of accounting principles? 
A. Right. 

MR. O'NEILL. Nothing further, your Honor. 

RECROSS EXAMINATION 
(By Mr. Anolik) hr. Laramee, is it not a fact that in June 
or even before that, there was substantial remodeling 
going on at the Alburg plant, if you remember? 
A. In June? Prior to that, yes, sir. Yes, it was going 
on through the winter months. 
Right. As a matter of fact, isn't it true that Mr. Falcone 
was making preparations to move permanently to Vermont, if 
you know? 


A. That, I don't know. When I was up there, I was getting 


the plant already for U.S.D.A. inspection. 

Tell the jury who U.S.D.A. is. 

A. Yes, it is a branch of your Government. They will 
come into your plant and explain to you what you need to 
Go to qualify for-~in other words, to use their stamp of 
approval. So the plant has to be in A Number 1 shape 
that will qualify for Pure Pood & Drug, and if you pass 
the U.S.D.A. inspection. you don't have to worry about 
Pure Food & Drug. They know your product is pure. 

That is a terrific advantage? 

A. Yes, it is. 


Would it be fair to say they had bean expending a fair 


amount of money remodeling the place? 


A. Spent quite a bit of money, yes, sir. 
MR. ANOLIK. Wo further questions. 
MR. O'NEILL. Nothing further of this witness, 
your Honor. 
THE COURT. That is all, Mr. Laramee, thank 
you. You may step down. 
MR. LARAMEE. Thank you, your Honor. 
(Mr. Laramee left the courtroom and a new 
witness entered.) 
WARREN LARAMEE, Sworn 
DIRECT EXAMINATION 


(By Mr. O'Neill) Can we have your name, sir? 


A. Warren Laramee. 

Where are you employed, at this time? 

A. At Forestville, Wisconsin; Badger State Cheese Company. 
What kind of work do you do out there? 

A. I am a cheese maker. 

How long have you been in the cheese making business? 

A. Well, since late 1958. 

Where did you first get into the cheese making business? 

A. In Hinesburg, Vermont. 

Where was this, at the Economou plant? 


A. Yes. 


Who were you working with there? 


A. Well, with my father; making cheese with my father. 
Where did you learn how to make cheese? 

A. It was there. 

Since that time, how much of the time since 1958 have you 
spent in the cheese busiress? 

A. Ever since. 

How much of that time have you worked with your father? 
A. Just about all of that time. 

Now did there come a point in time when you went to work 
for Alburg Creamery or at the Alburg facility? 

A. Yes. 

When was that, approximately? 

A. May of 1966 at Alburg. 


What was your position up there? 
A. Cheese maker. 
Was your father there when you got there? 
A. Yes, he was. 
What was his position? 
A. Manager. 
What type of things did you do compared to the type of 
things your father did up there? 
A. Well, I made all the cheese and supervised the help. 
What was your father doing in relation to that type of 
thing? 
A. Managing the place. 
Did you ever do any of the managing aspects yourself? 
A. Well, not really; more-or-less supervisory over the 
help. 
Yours is basically on the cheese end? 
A. Right. 
Were you there when Alburg changed its name, when a new 
operation came into effect? 
A. When it became Alburg Creamery, yes, I was. 
' When, approximately, was that? 


A. I am not too good at dates. 1970. 


What type of cheese was Alburg manufacturing when you first 


started with them in 1966? 


A. Mozzarella cheese and some Riccata. 


How about in 1970, what types of cheese? 
A. Mozzarella, some Ricdta, and a small amount of feta 


cheese. 


What about through 1973? 


A. Mostly mozzarella cheese. 

What percentage of mozzarella cheese was being made at 
the plant? 

A. Over-all, you mean? 

Yes. 

A. Oh, maybe, ninety-five. 

Was it, basically, the same percentage all the time give 
or take a little? 

A. I would say so. 

Now if your father wasn't there, did you ever have occasion 
to receive any instructions as to how the plant was to be 
run, if your father was gone for some reason? 

A. Well, I would take like orders for what amount of 
cheese to make for customers or things of that nature. 
Who did you get those orders from? 

A. Well, if my father was going to leave, he would pass 
some of them on to me, or if the orders came from the 
bosses in New York over the phone, or whatever, well, I 
would take them from them. 

What rule, if any, did you have in loading cheese on to 
trucks? 


A. I used to load the cheese on the truck; not all of 

it, but depending on who was there 2nd who wasn't. 

How was the cheese shipped? 

A. By trailer. It was palletized. 

What trucking company, or companies, were used? 

A. Rossetti. Well, I think Rossetti most, or on occasion 
St. Johnsbury. 

Did you have anything to do with the maintenance of the 
production records of cheese? 

A. How do you mean? 

Who maintained the records of how much cheese was produced? 
A. Oh, okay. We had a man that would weigh the cheese in 
the box, and he would fill out a sheet with each individual 
box weight and turn it into the office there to the 
bookkeeper. 

From the time that Alburg became Alburg Creamery. roughly 
in 1970, where were they getting their milk during this 
period of time? 

A. Mostly, Milton Coop. 


Now did there come a point in time when your father left 


up there at Alburg? 

A. Yes. 

When, roughly, was that? 

A. dune; the middle of June, I would say. 

What role--did anything change in terms of what you did 


after that? 

A. I continued to make the cheese. 

Who managed the operation from then on? 

A. tI more-or-less assumed responsibility. I don't know. 
After your father left, did you receive any payment for 
cheese from any one? 

A. Wo. 

Did the operation stop or continue shipping cheese? iow 
would you describe that? 

A. We continued producing cheese and we continued shipping 
cheese. 

Where did you get your orders from to do that? 

A. Prom Wew York. 

Were you having any problems with the cheese at that time? 
A. Wo. 

Now, were you around when the fire burned the place down? 


Were you working there at that time? 


A. Yes. 


Did you make a search through the rubble afterwards to 

see if you could find any remnants of records, or anything 
like that? 

A. I went into where the office area was and tried salvag- 
ing records, but as I picked them up, they would just go 
all completely to pieces. They were mostly charred anyway. 


Would it be accurate to describe whatever you could find 


in the office was so charred it wasn't any good? 

A. You couldn't pick it up, really. 

At the risk of asking somewhat a silly question, could 
you continue to make cheese after the fire? 

A. No. 

What was left there efter the fire? 

A. A lot of destruction. 

Were there any warehouses or anything like that? 

A. Part of the cooler was still standing. 

But your main cheese making facilities were gone? 

A. Right. 

Now, did you have occasion to speak with Mr. Joseph Falcone 
from time-to-time? 

A. Yes. 

Did you ever talk with him about your cheese, whether the 
cheese was good, bad, .. indifferent, or anything? 


A. Well, on occasions he would say, "Try to ripen the 


cheese up a little,” or "make it a little less ripe,” 
depending on, I suppose, how fast it was moving in the New 
York area. 

Did he ever compliment you on the cheese? 

A. On occasions. 

What would he say when he would compliment you on it? 

A. Well, he told us he wished we could make more; every- 


body is crying for Alburg cheese. It is good cheese. 


Now prior to the time that the well was drilled, were you 
having some problems with the cheese? 

A. Yes, we were. 

what was the nature of those problems? 

A. Well, we were finding seaweed in the morning, when we 
would start work, on top of the cheese. I don‘t know if 
you call them tadpoles, minnows, or whatever, but some 


little fish, and, subsequently, I guess, a fishy taste. 


After awhile the cheese would develop a fishy taste to it. 


Did there cc @ a point in time when the well was drilled 
up there? 

A. Yes. 

Where did you get the water to make the cheese, after that? 
A. From that well. 

Did you have this type of problem, after that? 

A. It seemed to go away. 

Now directip your attention to the year 1971, would you 
describe for us what problems, if any, you had with the 
cheese process? Did you have any major problems, or minor 
problems? How would you describe the situation? 

A. I would say it was a normal operation; no more problems 
than usual. 

Did you have any major problems with the cheese? 

A. Not that I recall. 


Can you give us any kind of percentage of cheese that you 


did have problems with, at most? 

A. Well, I would say maybe one per cent. 

Were you ever told by New York they had ever gotten a 
whole batch of rotten cheese, or anything of that sort? 

A. Wo. 

Mr. Laramee, what year was that well drilled, do you know? 
A. Gosh, offhand I can't say; maybe 1969. 

Would it be safe to say when that well was drilled, you 


ceased to have a lot of the problems you had before? 


A. Well, it eliminated that fish problem that we had. 

MR. O'NEILL. That is all we uave of this 
witness, your Honor. 

THE COURT. Any questions, Mr. Anolik? 

CROSS EXAMINATION 

(By Mr. Anolik) Mr. Laramee, there were, from time-to- 
time, little problems that arose with the cheese, isn't 
that true? 
A. Yes. 
At the best run cheese operation, you will get some prob- 
lema, won't you? 
A. Definitely. 
How, av a matter of fact, when the cheese left your plant-- 
if you call it a plant, factory, or whatever it is--to the 
best wf your knowledge it was in good shape, is that right? 
A. To the best ox my knowledge. 


Did that cheese, however, have to hang around, or lay 
around, in someone's warehouse for awhile because of 
market conditions, or otherwise, and perhaps there was 3 
some penicillin init, or a bit too acicas, it might 
develop some problems there, isn't that true? 

A. If the cheese left Alburg in good shape, considering 
all things, if the cheese was presentable at the time it 
left, there is no reason for it to spoil unless not 
adequately taken care of. : 

But you will agree though that, for example, if there 

is a little bit too much acid in the cheese, or some 
penicillin in the cheese, yo. don't know about, problens 
will develop? 


A. If the penicillin is in the cheese, the cheese wouldn't 


work properly in the first place. 

You wouldn't know that? 

A. TI would know that while trying tc make it. If there 
was penicillin in the milk, if there was high acidity in 
the milk, subsequently, the cheese would tend to be over- 
ripe. 

You tried to control that to the best of your ability, 
isn’t that true? 

‘A. Certainly. 


You received a rather large shipment of about five hundred 


cases back in 1973, didn't you? 


A. TI recall, yes. 

Something was wrong, isn't that tnue? 
Yes, but in all the years of the operation, that was 
only return we had. 
only return you know about? 


Well, it was the only return that came in. 
don't know about everything that came back. You were 


some times, weren't you? 
I was there the greater percentage of the time. 
right. Would you say that when you made cheese, 
for example, did you ever have any occasion to determine 
whether or not there was a fishy smell, or not? Do you 
remember when you talked about the fishy smell as it 
apparently developed at one period of time? 
A. We weren't able to determine that at the plant. That 
was a flavor or smell it developed. 
That was something you didn't know about until someone 
told you about it, isn't that true? 
A. Correct. 
That is what I was trying to get at, at the beginning, 
where something like that developed, youwill not know 
about that until you are informed about it? 
A. I think you asked me about penicillin, too. 
But with resvect to flavor or something of that sort, you 
might get a complaint later on, isn't that true? 


A. Sure, that is possible. 
MR. ANOLIK. Wo further questions. 
REDIRECT EXAMINATION 
(By Mr. O'Neill) After the well was built, did you get 
problems with fishy cheese? Did you have any complaints 
back about it? 
A. No. After we started using that water, things got 
better. 
Other than what you said about the cheese on occasion, 
ripe or a little green, did you get any complaints about 
the quality of the cheese? 
A. Sot major complaints, no. 
From the time that the new well was drilled, let's say, 
starting in 1971, 1972, 1973, did you recrive more com 
plaints at any one time, or less complaints, or was it, 
basicslly, the same throughout? How would you describe 
the situation in that respect? 
A. I would say the compliments of the quality of the 
cheese outweighed the complaints. As to what percentage, 
I really couldn't say. 
But were the compliments and the complaints, or the state- 
ment about the minor problems, was it uniform, generally, 


or any one year particularly bad? How would you describe 
that situation? 


A. I think the complaints went mainiy with the season. 
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In certain parts of the year, possibly more complaints 
than others. 
But there was no particular time when you had an awful 
lot of complaints at one time, I take it? 
A. Mo. | 

MR. O'NEILL. Nothing further, your Honor. 

MR. ANOLIK. Nothing further, your Honor. 

THE COURT. All xight, Mr. Laramee, you may 


(Mr. Laramee left the courtroon.) 
MR. O'NEILL. Could we approach the bench a 


THE COURT. You may. 

(At the bench.) 

MR. O'NBILL. Your Honor, despite our best 
efforts, that was, frankly, our last witness today. We 
have some work to do on potential witnesses for tomorrow, 
but that is our last witness for today. Mr. Warren Laramee 
was embarrassed because I got him into court without his 
suit. I told him I wouldn't get hia in until tomorrow. 

THE COURT. If that is the case, we'll ex- 
cuse the jury for the evening and discuss scheduling and 
progress after the jury is gone. 

MR. O'NEILL. Very well, your Honor. 

(End of bench discussion.) 


THE COURT. Ladies and gentle: 1. The 
Government has advised me that the case moved more expeditious- 
ly than they anticipated, which means they do not have any 
additional witnesses to put on to night. So we will excuse 
you about thirty-five minutes early, and I will ask you not to 
@iscuss the case with anybody over the evening, or read any~- 
thing about it, or listen to anything about it, and ask you 
to return at 9:30 tomorrow morning, and I will stay on the 
bench, so you can just file out, and we'll see you in the 
morning at 9:30. 

(The jury left the courtroom at 3:55 p.m.) 

THE COURT. All right, Mr. O'Neill, what 
can you advise the court with reference to future scheduling 
in this matter? 

MR. O'NEILL. Your Honor, in planning for 
this case, we made a number of assumptions which proved to be 


invalid; one, Mr. Bushey. I won't bother the Court with those. 


We had planned on a number of people coming from New York, 


but specifically, on Monday, and wouldn't need them over the 
weekend. We have scheduled people for next week, but we can 
go on tomorrow morning. We have a witness coming from New 
York, and we have a number of people coming in. f can't 
honestly say, your Honor, how long we'll go tomorrow. We feel 
we have got everybody in we need for tomorrow. We feel confi- 
dent. after the morning recess, we might go into the decent 
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part of the afternoon, but we really can't be sure. We have 
shifted around and made a number of phone calls. One witness, 
not under subpoena, a long distance hauler trucker, we can't 
tell when he will be here, but we think wes will have a fair 
amount for the Court romorrow, but can't lead the Court to 
believe we'll have a full day's activity either. 

THE COURT. When do you expect you will 
complete your case, based on the stipulated evidence and speed 
with which you are moving at the present time? 

MR. O'NEILL. May I consult with Mr. Cook, 
your Honor? 

THE COURT. Yes. 

(Mx. O'Neill consulted with Mr. Cook.) 

MR. O'NEILL. Your Honor, our best estimate 
is probably some time Tuesday. We can't conceive it will be 
morenthan that. We feel it might well be some point in time 
during the day on Tuesday. At the latest, we would say Wednes- 
day morning, as we presently see things. There are some vari- 
ables in here we are trying to work out something perhaps on a 
stipulation as to the grand jury testimony, which may or may 
not be workable, and also trying to work out something with 
respect to Mr. Bushey's testimony, which may or may not be 
workable. 

THE COURT. I suppo.e, Mr. Anoclik, after you 
hear the Government's complete case, you will have some 
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difficulty advising me how long you think your case will be. 
Do you have any outside figure, at the present time? 

MR. ANOLIK. Your Honor, offhand, I would 
estimate about two d ys at the most. That is my offhand esti- 
mate, your Honor. Of course, as your Honor correctly pointed 
out, if something comes up that surprises me, I might have to 
revise that, but I would siv two days at the most; perhaps, 
less. 

THE COURT. Well, we haven't discussed this, 


Mr. Anolik, but I suppose you are aware that I had a discussion 


with a judge in Bronx County who is very anxious to see you on 
the 17th of February, and I assured him I would do everything 
within my power to see this matter is concluded by the 17th, 
and even to the extent that I advised him I would not be ad- 
verse to working on Saturday, the léth, or on Monday, the 16th, 
which is a federal holiday. The way it is going, hopefully, 
we won't have to work on either day. 

MR. ANOLIX. I don't think we will. I might 
say in faiymess to your Honor, as perhaps you know from my 
exchange of letters, nid that case in the Bronx started when it 
was supposed to start, it would have Seen finished, and your 
Honor would not have had this problem. 

THE COURT. I appreciate that and can under- 
stand why the judge hoped to get you on, but in the last analy- 


sis, Vermont prevailed over New York. 


MR. ANOLIK. I felt it should prevail, your 


THE COURT. You have this other problem; 
that is, the motion to take the deposition of Mr. Bushey, and 
that was the subject, as I recall, the possibility was raised 


in the letter, was it not? 


MR. O'NEILL. It was, your Honor. It was 
raised in the letter, and I think Mr. Murdoch and I discussed 
the possibility, briefly. We are not seeking to have the 
motion heard specifically now. We wish to get the motion be- 

fore the Court. 

THE COURT. I am not particularly anxious to 
suspend good courtroom time to take the deposition. That is. 
something that can be taken in off hours, s< to speak, such as 
in the evening, or on a Saturday, or Sunday, or even tomorrow 
afternoon, if you are able to do so. I don't want to use court- 
room time to take Mr. Bushey's deposition. I want to make sure 
it is transcribed and don't have to wait for the transcription. 
I want to make sure it is transcribed and can be read into 
evidence inlogical sequence. I don't want to wait for that. 
Se, do you have thoughts in that regard? Mayee I should leave 
that up to counsel. 

MR. ANOLIK. Your Honor, before we finally 
decide on the stipulation, we are wondering whether or not we 
can see the thirty-five hundred material would have had on 
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this witness to see if the stipulation is consistent with the 
thirty-five hundred material. 

THE COURT. You mean, the motion? 

MR. ANOLIK. No. We have, in addition to 
the motion, a proposed stipulation which your Honor perhaps 
has not seen. 

THE COURT. Where you would work this out as 
to Mr. Bushey's testimony? 

MR. ANOLIK. Right. We are trying to work 
it out by stipulation. 


THE COURT. That seems a reasonable request, 


Mr. O'Neill. 

MR. O'NEILL. There is no grand jury testi- 
mony. That testimony is taken verbatim from the F.5.I. re- 
ports. We can iron it out this afternoon. 


THE COURT. When you are talking about a 


stipulation, this does away with the necessity of the depo- 
sition? 

MR. O'NEILL. That is right. 

THE COURT. That is an entirely reasonable 
request, and I suggest that counsel go over the thirty-five 
hundred materiz#l and then advise me in the morning as to whether 
or not you need a deposition, just keeping in mind what I am 
advising that that should be taken, namely, not on courtroom 
time. 


O'NEILL. Very well, your Honor. 
COURT. Anything further, gentlemen? 
ANOLIK. No, your Honor. 

COURT. We'll stand in recess until 


(Court recessed at 4:00 p.m.) 


(February 6, 1976; 9:35 a.m.) 
THE COURT. Good morning, li-.ies and 


JURY. Good morning. 


THE COURT. Mr. Cook, are you ready to 


MR. COOK. Yes. 

(The witness entered the courtroom.) 

PERCY SHELTRA, Sworn 

DIRECT EXAMTNATION 
\8y Mr. Cook) Do you want to state your full name, once 
again, Mr. Sheltra? 
A. Percy Sheltra. 
Where do you live, sir? 
A. Milton, Vermont. 
What is your occupation, now? 
A. Partially retired now. 
Was there a period of time when you were associated with 
a corporation known as the Milton Cooperative? 
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A. Yes, there was. 

What years were you associated with Milton Cooperative? 

A. 1946 through 1955; then I left and went back in 1961 
through to April 1, 1974 on a full time basis. 

Have you been in the milk business most of your life? 

A. Yes. 

Were you a federal employee once? 

A. I was with the Pederal Milk Market Administration back 
in the early Forties. 


ow, what was your position with Milton Cooperative? 


A. General Manager. 

I don‘t know if I asked you, but where is Milton Coopera- 
tive located? 

A. Headquarters in Milton, Vermont. 

I think most of us know where that is, but for the record, 
from Burlington, where is that located? 

A. Pifteen miles no~th on U.S. 7. 

Now again, what were your position and duties, just from 
maybe covering the period of time you were at Milton 
Cooperative? 

A. Well, I was hired by the Board of Directors to carry 
on the daily operations of the milk: plant operation. 

And, you say you were the ma iger? 

A. General Manager, yes. 

And, did there come a time whnen--I will strike that. What 


is the Milton Cooperative? What is its business? 
A. It was organized by a group of farmers way back in 


1919 to serve “che farmers within the area in marketing 


of dairy products; namely, milk. 

Getting into the Ninteen Sixties, say, approximately how 
many farmers shipped milk? 

A. Early Sixties? 

No, I will say the middle Sixties? 

A. Four hundred. 

Say, 19707 

A. Well, half of that, two hundred in the early Seventies. 
And, 19737 

A. Forty-five. 

Now did there come a time when Milton Cooperative had 
something to do with the establishment of Alburg Creamery? 
A. Yes, they did. 

What year was that? 

A. Alkurg Creamery, as such, I believe 1969. 

Well, talking about the building. 

A. Thot happened earlier than that. I would say, 1565. 
Was the Milton Cooperative in some way involved in Alburg, 
what later became knowa as the Alburg Creamery building 
being established? 

\e Well, the Milton Coop. had the supply of milk in 
Alburg, and we had marketed it in various ways over a per- 


iod of years. 

You are talking about the Town of Alburg? 

A. I am talking about the Milton plant in Alburg. 

Tell us that background. 

A. We had a building known as an ice house located twenty 
or thirty feet from in back of the Milton Creamery--in 
back of the plant-—and at that point these people wanted 
to establish a cheese business. 

Who are “these people"? 

A. These people were the Falcones; Falcone Dairy Products, 
Inc. So they renovated it at their own expense--the old 
ice house--and started making cheese on a small scale in 
that building back, I think, in 1965. 

You say Milton Coop. had owned this building? 

A. Yes. 


And, as @ result ©° some arrangement that you had with the 


Falcone brothers, did you transfer that to the Palcones? 


A. Yes, we did. 

And you say the building was renovated for a cheese plant 
to be operated by the Falcone interest? 

A. Yes. 

Now just o the jury has the picture clear, Milton does 
have a cheese plant somewhere too, do they n ? 

A. In Milton, yes. 

In other words, the cheese plant is in Milton, and your 
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milk plant, so to speak, is in Alburg? 
A. Right. 

Now following, did there come a time when this renovated 
ice house, which became a cheese plant operated by the 
Palcone interest, did there cores a time when it became 
known as the Alburg Creamery? 

A. Yes. 

And, do you know who operated that, who controlled that 
business there? 

A. Palcone Brothers. 

When I say “there,” I am talking about Alburg Creamery, 
Inc. 

A. Yes. 

And, that was a cheese producing plant? 

A. Yes. 


Now you mentioned that Milton Coop. from its Alburg re- 


ceiving milk station, sold milk to Milton Coop.--sold milk 


to Alburg Creamery, Inc. 
A. Yes. 


When did Milton Coop. start selling to Alburg Creamery, Inc.? 


A. To Alburg Creamery, in 1969. 


And you said that the Alburg Creamery plait and the Milton 


Coop. milk plant were only a few feet apart? 
A. Twenty or thirty feet, yes, sir. 
How did you get the milk from the Milton Coop. plant to 
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the Alburg Creamery building? 

A. Just piped over; pumped. 

Did Milton Coop. have other outlets for the milk that 

they got from farwe-s in that area, in < Iidition to 

Al*urg Creamery? 

A. Well, our agreement with them, as I recall, read for 
the full supply except as the Feijeral Milk Market Admin- 
istration demand.d first class 1 milk be sent to the 
market; that is, first priority. 

What is your recollection that you first started in piping 
milk over from Milton Coop. to Alburg Creamery? What year? 
A. 1965. Wot to Alburg Creamery, to Palcone in 1965. 
Then in 1969 the building became known as Alburg Creamery, 
Inc.? 

A. Right. 

Now starting in 1369 when the building up there, th- cheese 
factory, became known as Albury Creamery, Inc., how much 
of Milton's milk was being piped over there, just on an 
average? 

A. Well, this wild vary seasonally, of course, but I 
would think from a low point of 40,000 pounds a day to a 
high point of 60,000. 

Just as an average percentage of all your milk, what per- 
centage would that be, approximation? 

A. Roughly, vuwenty per cent. 


A-126 


Now, did Milton Coop. also make cheese? 

A. In Milton, yes. 

And, where did that cheese go to? 

A. Falcone Dairy Products. 

Where were they located? 

A. Brooklyn. 

I don't think there is any mistake in the jury's mind, but 
Milton Coop. shipped cheese from Milton and they pi_ad 
milk from Alburg, insofar as Falcone and Alburg Creamery 
are concerned? 

A. Right. 

Now, was there come credit arrangement insofar as how you 
got paid for your sale of the fRmers milk from Miltun 
Coop. to Alburg Creamery? That is, with reyerd to time? 
A. Thirty days. 

And, let's go back to 1969-1970, you got your payment, I 
assume, from Alburg Creamery, Inc. during that period? 
A. Yes. 

We are talking about milk paymeats? 

A. Yes. 

Were they timely within the thirty-day period? 

&. In 1969, I would say they were. 

And; 1970? 

A. I would think they were. 

In 1971? 
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A. As TI recall, late 1972 I began having problems. 

And, we have been talking about problems getting money for 
the milk that you delivered to Alburg? 

A. Right. 

Did there come a time when you would say the problem got 
serious? 

a. Yes, it did. 

What date did that get serious? 


A. Well, I was concerned in late 1972, but I am sure 
early 1973 it was really a problen. 
Now instead of getting payments, say, within thirty days, 


which was what your agreement was, as I unders*end, with 
Alburg Creamery, how did they—what was the time period, 
say, in early 19747 

A. Well, there was a time I might get partial payment. 
We billed them twice a month, and their check for the first 
period in any month of milk purchase from the Milton Coop. 
was suppoed to be in Milton, Vermont by the l0th of the 
following month, because that was the payday for my producers. 
Producers are, of course, milk producers? Farmars? 

A. Right. 

Can you, either from records that you have—and I don't 
want to ask you exact figures—but can you give us an idea 


as to how much that back log was in dollars and cents of 
money due you from Alburg that was in arrears at the 
beginning of 1974? Can you give us an idea, and going 
through July of 1974? 

A. Their a scount was running about $100,000 a month. 

I gaid "1974". I meant to say, 1973, talking about milk. 


A. Yes, the account was running about one hundred chous- 


and a month. 

As you got into May and June and maybe July of 1973, did 
they increase the arrearage of milk payments? 

A. Yes. 

Can you give me your best estimate of what the figures 
might have been in May and June and July of 1973? 

A. Well, it would be roughly one hundred thousand, plus 
perhaps other milk days, another seven days at 120,000 
possibly. 

Eventually, Milton Coop. ceased piping milk, so to speak, 
from there facility in the Town of Alburg to the Alburg 
Creamery, is that right? You stopped? 

A. Yes, when the building burned. 

What day did the building burn? 

A. July 13, 1973. 

Could you give us an approximate figure as to how much 
this arrearage was that Alburg Creamery, Inc. owed Milton 
Coop. for milk on that date? 


A. ‘Two hundred six thousand. 

What was that? 

A. Two hundred six thousand dollars. 

Now during this period where you say they were in arrears-—- 
when I say “they,"--Alburg is in arrears on its agreement 
with regard to payments, had you made some effort to try 
to speed up those collections? 

A. Yes, I had. 

And, who did you get in touch with on that? 

A. Well, I was continually in touch with Leo Laramee. 

He was the plant manager of Alburg Creamery, Inc.? 

A. He was the manager, as far as I know, in Vermont, yes. 
What other people were you in touch with? 

A. Joseph Falcone. 

Anybody else, from time-to-time? 


A. I might have talked with Joseph Curreri about that 


account, but I can't be sure. 

By the way, you have mentioned the names of Joseph Falcone 
and Mr. Curreri. Are they in court today? 

A. I can see Joseph Falcone. Joseph Curreri, I never saw 
but once, to my knowledge, in my life, but I think that is 
him sitting next to Mr. Falcone. 

But, had you talked to Mr. Curreri on the phone a number 
of times? 


A. Oh, yes. 


And, give us an idea. 

A. Some times, three or four times a day; always a 
minimum of three or four times a week. 

How - about Mr. Joseph Falcone, as to phone calls? 

A. Oh, I was continually in touch with Joseph Falcone, 
too. Scme times it might go a week or ten days, I didn't 
talk with hin. 

Now you say that you had tried to get payments of this 
back milk account due Milton from Alburg, for the period 
you mentioned in 19737 


A. Yes. 


Do you remember, was there a time when you had been told 


a $58,000 check was on the way? 

A. Yes, there was. 

Can you remember the circumstances as to when that was, 
aud who told you that? 

A. That $58,000 was the bill on milk from May 16th, the 
last half of May, and that would have been due in Milton. 
by the 25th of June. It had not come as of July 13th. I 
think Leo Laramee told me that was on the way; Joe Falcone 
might have, I am not sure. 

Did you ever discuss that sum in Burlington with either 
Mr. Falcone or Mr. Curreri? 

A. I think that being the oldest invoice in line for pay- 
mant, I think that was discussed with Joseph Falcone on the 


night of July 12th. 

You say, the night of July 12th? 

A. I believe it was. 

This is for the amount of $58,000? 

A. Yes. 

How did you hapren to discuss it with him then? 

A. Douglas Webb, the President of the Coop. and myself 
had an appointment with Joseph Falcone down at Marble 
Island for dinner on the night of the 12th. 

Where is Marble Island? 

A. In Colchester, on the lake. 

You say it is your best recollection this $58,900 check 
was discussed? 

A. I think it was. } 

Were you told by anyone it was on its way? 

A. I think Leo Laramee told me it was on its way. I 


don't think Joseph Falcone would be in a position to know 


at that point that it was on the way, but somebody must 
have told Lao Laramee, or he wouldn't have known. 

MR. ANOLIK. Objection, your Honor. 

THE COURT. Objection sustained. We'll 
strike that answer, iacies and gentlemen. Please disregard 
it. 

(By Mr. Cook) Did vou discuss finances with Mr. Joseph 
Falcone on July 17th when you met him? 


Yes, I did. 
you discuss about this delinquent milk account? 
Yes, I did. 
did a cheese business with him, too? 
Yes. 
that account delinquent as well? 
Yes, it was. 
you discuss that with him? 
Yes. 
When I say “him,” with Mr. Falcone? 
A. Yes. 
And, did he make you any promises with regard to that, at 
that time? 

MR. ANOLIK. Your Honor, I object. I an 
asking the conversation be represented, rather than did he 
make a statement; make a comment. 

THE COURT. It also has some relation to 
time, too, Mr. Cook. 

MR. COOK. This is July 12th of 1973. 

THE COURT. The same night? 

MR. COOK. Yes, sir. 


A. I can't recall he made any definite promises. 


(By Mr. Cook) But, it was definitely talked about, as I 
understand it? 


A. Yes. 


And, your purpose was to get money, I take it? 

A. Right. 

Now you state Milton Coop. also sold cheese? 

A. Yes. 

Did they sell cheese to Mr. Falcone, or his corporation? 
A. Yes. 

Just tell us, if vou can, just in summary, did you have 
some agreement with him to sell cheese; have some agree- 


ment with Falcone Dairy to sell cheese to them? 


A. Yes. 

What, generally, was the agreement? 

A. The first agreement, I believe, was made in 1962, and 
it was updated four or five or six times, possibly, between 
then and the time we stopped doing business with then. 
What did it call for? 

A. To start with, it called for--we guaranteed to furnish 
them the cheese made from so many vats a day. 

Again, you are talking about a cheese plant of Milton 

Coop. in Milton, Vermont? 

A. Right. 

As distinguished from their milk gathering facilities 

in Alburg, Vermont? 

A. Yes. 

Did that agreement that Falcone Dairy, Inc. had with you 
to take the Milton cheese continue for some period of time? 


A. Yes, it did. 

How long a period did it continue for? 

A. Well, certainly into the spring of 1974. 

And, it continued even beyond the fire that destroyed the 
Alburg Creamery in 19737 

A. Yes. 

Did there come a time when you had difficulty collecting 
your payments for cheese from Palcone Dairy, Inc.? 

A. Yes. 

When did that problem first develop? 

A. I believe in January of 1973. 

And, can you just tell us where did you get your peyments 
for cheese? You said you shipped it to Palcone Dairy? 

A. Yes. 


That is in Brooklyn? 


A. Yes. 

How much of the Milton cheese did Falcone take? 

A. All of Milton's cheese. That was in the contract. 

And, can you ju. give me an idea-—you said starting in 
January of 1973--did their account, Falcone Dairy Inc. 
account, with you for payment of cheese get bshind? 

A. Yes, they did. 

Bventually, did their open account get substantially behind? 
A. Yes, it did. 


Do you know the exact amount, or proximate amount? 


A. As of today? 

Yes. 

A. Or when we stopped doing business with them? 

Give it to me, July 13, 1973, approximately. 

A. Three hundred seventy or eighty thousand dollars. 

I don't know that I asked you--I think I did, but I have 
forgotten--what the milk account was behind on July 13, 
1973, and I think you told me, but will you tell me again? 
A. Two hundred six thousand dollars. 

And so the cheese account which Milton had directly with 
Palcone Dairy, and the milk account which they had wittr 
Alburg Creamery, the total amount of the indebtedness to 
Milton Coop. of those two accounts, on July 13, 1973, was 
how much? 


A. Well, the 206,000 plus three hundred seventy or eighty 


thousand, well over half a million dollars. 

Now you said you had considerable difficulty getting your 
cheese payments as well as your milk payments in Januery 
of 19737 

A. Yes. 

That is when it started, I think you said? 

A. Yes, I did. 

And, who did your checks come from for the cheese payments? 
A. Falcone Dairy Products. 

And, they were signed by whom? 


A. Joseph Falcone. 

And, can you tell me, did you ever get any bad checks 
during that period? 

A. ‘That ‘s when the problem started was January of 1973 
with the $68,000 protest check. 

Can you just tell me a little bit about that, if you will, 
please? What was that for and how it came about? 

A. I don't recall the billing that it covered, but I 
haves it in my schedule, but it was a check that wasn't 
covered--insufficient funds. This happened January ¢. 
1973. That check, I can'c recall when it was made good. 
It was, eventually, made good. 

Did there come a time when there was a check in the amount 
of $29,000? 


A. Yes. 


And, that figure means something to jou? 


A. Yes. 
And, can you tell us about that check? 
A. That is the $29,000 check that never was made good. 
When was that issued? 
A. January 16, 1974. 
And, when did Filton Coop. cease business? 
MR. ANOLIK. Is that 1973 or 19747, the 
January check? 
MR. SHELTRA. 1974, I believe. Can I refer 


COOK. Yes, refer to your notes. 
ANOLIK. He had been talking about 
1973, your Honor. 
THE COURT. He had been, up to this point. 
MR. SHELTRA. $29,000 check, January 16, 
1974. 
(By Mr. Cook) You still continued to do business, cheese 
business, with Falcone Dairy after the fire discontinued 
your milk business, is that right? 
A. Yes. 
Can you tell me, after che fire, January 13, 1973--excuse 
me, July 13, 1973--was the milk account of some odd 
thousand dollars that you spoke about, which Alburg owed 
Milton, was that ever reduced? 
A. The two hundred six thousand dollars? 
Yeu. 
A. Wo. 
There were never any m.¢ payments on that? 
A. Wo. 


How about your large figure for cheese which you said 


existed on July 13, 1973, was that, subsequently, reduce”? 
A. Wait a minute, maybe I mis-stated that. That $206,000 
balance for milk from Alburg Creamery Company has been 
reduced today by a check received from the referee in 


bankruptcy. 

Tell me, how much did that reduce i.? 

A. Fifty-nine thousand something. $59,913.80. 

So, can you tell me what was the balance now due today 
for, let me say, the balance unpaid on the milk account? 
A. Well, the difference between the two. 

Can you give it to me, roughly? 

A. One hundred forty-seven thousand. 

One hundred forty-seven thousand dollars remains unpaid 
to Filton Coop because of the milk account with Alburg? 
A. Yes. 

How about your cheese account? 

A. Cheese account still stands at $356,000. 

And, that is with Palcons Dairy Products? 

A. Yes. 

Were your checks always signed by Joseph Palcone? 

A. From--- 

From Palcone Dairy? 

A. I believe y were. 

Was there any time in 1973, say from i's period of Janua’y 
t. July- along in there, when you received any checks 
directly from Falcone Dairy to Milton in payment of milk 
that you had sold to Alburg? 


A. During what period? 


In 1973? 


A. Yes, I believe there was. 

Do you remember the amount of that check? 

A. I can't be sure about the time, but I remember a 
$35,000 check from Falcone to apply on the Alburg Creamery 
Company milk accs>unt. 

Did that check give you that credit? 

A. Beg pardca? 

Was your milk bill reduced by that amowmt? 

A. Certainly. 

Now because of «9 arrearage which you had in both your 
cheese and milk accoumts, did you ever get into the situa- 
tion where you were required to get certified checks? 

A. Yes, we did. 

How did that happen? Can you tell us? 

A. Well, it originated with the $68,000 check in Januaxy. 
Of what year? 


A. 1973, the first check that was returned. As I recall, 


it was the very first one that was ever returned for in- 
sufficient funds. At that print, the bank would not 
accept their checks “or straight deposit any more. They 
would accept them om the condition they were collected. 

ty account. would rot gat eredit uni:il such time as the 
bank informed me thac check had cleared. 
Now, can you give me an idea of the milk that Milton Coop. 
piped over to the Alburg Creamery which was made into 
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cheese at the Alburg Creamery? Do you know, approximately, 
how much of Alburg Creamery's milk supply was your milk? 

A. I really would have no way of knowing. 
Were you a substantial supplier? 
A. I would have thought we were. I was always under the 
impression we were the principle supplier? 
MR. ANOLIK. I object to what his impression 


THE COURT. We'll sustain the objection. 


(By Mr. Cook) Mr. Sheltra, in 1973, out of your Milton 
plant, approximately how much cheese were you shipping to 
the Palcone Dairy, Inc. a week, say, in the summer of '73? 
A. I would say between fifty and sixty thousand dollars 
worth of cheese a week. notte 

Going back to 1971, how would your shipments in 1971, per 
week, to Falcone Dairy, from Milton, compare with that 
figure? 

A. Same time of year, it would be about the same. 

And, what kind of cheese did you make at Milton? 

A. Italian cheese. 

Is that called mozzarella? 

A. Yes, I would guess so. Apparently, there is a point 
in this Italian cheese operation where-the low fat Italian 
cheese has one name, and the high fat has got another. 
Mozzarella is part of it. 
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Did you make both kinds of cheese? 
A. Yes. 


I guess, just one last question. When you said fifty 


to sixty thousand, is that pounds a week? 

A. Dollars a week. | 

Dollars &@ week. How does that convert to pounds? 

A. Well, you are talking about two different years. of 
course, the price changes. 

Approximately. 

A- I guess in the period we are talking about in 1973, it 
seems to me the billing price was sixty, possibly two or 
three cents a pound. In 1971--you asked me about 1971-- 
‘he price would have been probably in the forty cents, 
maybe fifty. 

If I could do some arithmetic for you, and I will probably 
do it wrong, but the poundage would be up around 80,000 
pounds a week, maybe? Somewhere in there, or under? 

A. That would be high. That would be two full truck loads, 
and I think in 1973 we were making possibly a truck and a 
half, or maybe i ree trucks every two weeks. 

That is good enough, How much is in a truck, for the record? 
A. Roughly, 40,000 pounds. 

Did you know Leo Laramee for some time? 

A. Yes. 

And, does he have a reputation of being a = 


A. I would say, yes. 

MR. COOK. I guess that is all. 

MR. ANOLIK. May I proceed, your Honor? 

THE COURT. Yes. 

CROSS EXAMINATION 

(By Mr. Anolik) Mr. Sheltra, do I understand that in 
about 1965, Milton had about 400 farmers and in about a 
seven or eight year period, they were down to 45 farmers? 
A. One hundred forty-five. 


I am sorry, I missed the one hundred. So they were down 


to 145? 
A. ios. 
The price of your product, the cheese rose in about a five- 
year period from two or three cents a pound to forty cents 
a pound, is that what you said? 
A. Wo. 
What did you say? I thought I heard the firure two or 
three cents a pound and forty cents a pound. 
A. I thought I said sixty-two or three cents a pound in 

_ 1973 to forty or forty-five cents a pound in 1971. 
So there was about a one-third price markup, is that correct? 
A. I wouldn't call it markup; an increase in the value of 
the cheese. 
It was the same cheese though, wasr't it? 
A. Right. 


Except it cost more, _sn't that true? 

A. That is right. 

Do you know whether or not there was any price freeze 

in effect between 1969 and 1973, if you remember? 

A. I ramember a period of price freeze, but I don't 
remember the dates. 

What was the effect of the price freeze, do you knuw? 

A. No, I don't. 

Wasn't Palcone, for example, not getting to sell their 
Cheese above a certain price? 

A. I don't know. 

Now you sold cheese to both Falcone and to Alburg Creamery, 
is that correct? I mean, cheese to Falcone and you sold 


milk to Alburg Creamery, right? 


A. Right. 

Yoo never sold milk to Falcone, though? 

A. Yes, I sold mil* to Falcone. 

Falcone Dairy? 

A. Yes. 

In what form was that milk? 

A. ‘Whan we were making cheese in Alburg as Falcone Dairy 
roducts. 

. £@@. You mean before Alburg was created? 

A. iefore they formed the Alburg corporation; the Vermont 
corporation. “The Alburg Creamery Corporation. 


Once Albcrg Creamery was established, your business was 
with Alburg Creamery? - 

A. The milk business, yes. 

But your cheese, would it be fair to say, you were really 


in competition with Alburg so far as cheese was concerned? 


A. TI don't know. 

Well, you were both selling the same product, weren't you? 
A. { am not sure about that. 

Were you selling mozzarella cheese? 

A. Yes. 

Were you selling the saze type of mozxarelia that Alburg 
was; selling? 

A. I dan't now. 

I see. Wow, you indica’ i that very substantial amounts 
of money--$206,00G and $350,000, or whatever it might be-- 
were built up. Can you tell us how it was possible for 

_ Such indebtedness to be created? Didn't there come a 
point when you would say, “Wait a minute, you owe us 

- $20,300, $50,000. We won't extend any more credit"? 
Didn’t that ever happen? 

A. Yes. 

You th ht they were a pretty good credit risk, didn't you? 
A. Yes, we did. 

Becrusé they had always been a reliable company, isn't 
that so? 


A. That is right. 
MR. ANOLIK. I have no further questions. 
MR. COOK. I think that is all we have, 


THE COURT. Thank you, Mr. Sheltra. 

(Mr. Sheltra left the courtroom and a new 
witness entered.) 

JOHN W. SYMONDS, JR., Sworn 

DIRECT EXAMINATION 
(By Mr. O'Neill) May we have your name, sir? 
A. John W. Symonds, Jr. 
How are you employed, Mr. Symonds? 
A. I work for St. Johnsbury Trucking Company, sir. 
What is your position with them, at the present time? 
A. I az Vice President of Administration. 
How long have you been with St. Johnsbury Trucking Company? 
A. Over twenty-two years. 


How long have you been Vice President for Administration? 


A. Approximately, two years. 

Would you tell us what your duties are as Vice President 
of Administration? 

A. Basically, sir, I am in charge of all the paper work 
in the offices of the company. 

Where are you stationed, or where do you work? 

A. In St. Johngbury, Vermont. 


Is the St. Johnsbury, Vermon’ “*fice where the main 


office for this type of thing is? 

A. Yes. This is the home accounting office of the company. 
And, where do you have other offices of this nature? Do 
you have others besides that one there? 

A. We have terminals in all of New England, New York 
State, New Jersey. 

What type of records do you mainta'n there at St. Johns- 
burg in terms of the geographic area? 

A. We maintain all of the accounting records of the company 
in St. Johnsbury. 

How about bills of lading and things of that nature? 

A. We maintain bills of lading and other receipts. 

And, you cover the company’s entire operation with the 
records there, or those records, depending on the geo- 
graphic distribution? 

A. Wo, sir, they are all contained in St. Johnsbury. 

I show you what has been marked as Governments Exhibits 
for identification, "13," "14," "9." "10," “ll,” and "12," 
and ask you if you can identify those? (Handed to the 
witness.) 

A. These, sir, are delivery receipts. They are all ship- 
ments out of Alburg Creamery going to various consignees. 
There are, actually, two documents here? 

A. Right. One is the bill of lading, the other is our 
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CROSS EXAMINATION 
(By Mr. Anolik) Mr. Grady, you merely work as a trucker, 
is that correct? 
A. Right. 
You drove a truck, and who supplied you with the equipment 
that you drove? 
A. Great Northern Leasing. 
Whatever arrangements were made for that truck were not 
made through you, they were made through vour boss, is 
that right? 
A. Correct. 
MR. ANOLIK. No further questions. 
THE COURT. You may step down. 
(Mr. Grady left the courtroom and a new 
witness entered.) 
MARIO ACCARDI, Sworn 
DIRECT EXAMINATION 
(By Mr. Cook) Mr. Accardi, do you want to give us your 
full name, please? 
A. Mario Accardi. 
Where do you reside, six? 
A. 1819 24th Street in Brooklyn, New York. 
What is your business? 


A. TI ama C.P.A. 


That is, Certified Public Accountant? 


A. That is correct, sir. 

How long have you been a Certified Public Accountant? 

A. Since 1942. 

Where has your practice been? 

A. Lecally, in Brooklyn, Long Island, New York, Queens. 
Did there come a time when you started doing your account~ 
ing work for Falcone Dairy Products? 


A. Yes, sir. 


And, specifically, did you do work for a corporation in 
which Joseph Falcone was a member? 

A. Yes, sir. 

And, Mr. Curreri was a business manager -during the later 
years? 

A. That is correct, sir. 

Are they in the courtroom today? 

A. Yes. 


MR. ANOLIK. We concede their identity, your 


THE COURT. Yes; okay. 
(By Mr. Cook) I don't know that I asked you but when did 
you commence working for Falcone Dairy Products? 
A. Over twenty vears ago. 
And, was that work continuous thereafter? 
A. Yes, sir. 


In other words, you started in about 1955 or 1954? 


A. Thereabouts. 
And, when did you last work for Falcone Dairy Products? 
A. In May of 1974. 
Now, could you give us an idea how often you would go to 
Falcone Dairy Products? 
A. Generally, once a month. 
there another business there in 1971, '72 and '73 at 
same building? 
Yes, there was Lido Cheese. 
other businesses in the same building? 
No, not active business. 
the officers in Falcone Dairy, were any of those in 
Lido Cheese as vell? 
A. No, they had different officers in Lido Cheese. 
Do you remember Mr. Joseph Falcone being connected with 
Lide Cheese? 
A. He was not an officer, but he was there operating 
Palcone Dairy Products. 
Did he have relatives who are officers in Lido Cheese, to 
your knowledge? 
A. That is correct. 
Who were they? 
‘A. His two sons. 


I get the picture that the office for Falcone Dairy Products 


during 1972 and '73, was that also the office of Lido Cheese? 


A. Yes. They may have had different offices 

locality. 

When you say same locality,” same building? 

A. Yes. 

Yc. went there once a month for Palcone Dairy Products? 
A. That is right, sir. 

And, other times you went maybe more often? 

A. Yes, normally dae some times for taxes. 

Now, you terminated your work with Falcone Dairy Products 
in May, I think you said, or June of 19737 

A. 1974. 

For the last four years, or five years, say from 1969 
through 1974, who was the manager of Falcone Dairy Products 
while you were there? 

A. Primarily, Joseph Falcone as Production Manager and 
for several years Mr. Joseph Curreri was Office Manager. 
Was he the Office Manager during those periods I have 
spoken about from 1969 through 19747 


A. Exactly, I don't know, but I may say 1971, ‘72, but 


not in the early years. 

Well, you would be safe in raying, at least, in 1971 and 
1972 Me. Curreri was the Office Manager? 

A. I think so. 

And, up through 1973 as well? 


A. That is correct, sir, but I have to say Mr. Curreri also 


had a dual job. He was also a part time commission sales- 
man. 

Now, in conjunction with your work, what did you do with 
the books of Falcone Dairy when you went there once a 
month, Or more often? 

A. When ta books were completed by various clerks and 
bookkeepers, and all entries made bk, ihem, I would summar~ 
ize the books and post them monthly. 

Prepare tax returns, based thereon? 


A. Pay payroll taxes and tax returns, yes. 


Would it be fair to say you provided the paper work 


necessary to show th slance sheet or the financial out- 
look of the corporation? 

A. That is correct, sir. 

Now, if you ha questions with regard to policy, or what 
you were to do with regard to questions, or about certain 
entries--say, the important antries--who did you check with? 
A. I would check with the wroduction manager and office 
manager. 

Who is the production manager? 

A. Mr. Joseph “alcone. 

And, the office manager? 

A. Mr. Joseph Curreri. 

Now I want to show you Government's Exhibit "43". Will you 
thum» through that and tell me what it is? (Handed to the 


witness) 

A. This is a combination general ledger whica summarizes 
the monthly entries, and also a general journai which 
represents any adjustments pertaining to a particular per- 
iod in question. 

Now, are all the entries in Government's "43" mace by you, 
can you tell me? 


A. Yes, these entries are made by me based on whateve: 


took place during the month; adjustments that management 


had to make, bookkeepers had to make, and I reflected it 
in this particular book. 

In ovher words, the handwriting is yours? 

A. Yes, sit. 

And, we have been referring to, I believe, Government's "43"? 
A. That is right, sir. 

I now show you an Exhibit marked Government's "44". Can 
you tell me what that is? (Handed to the witness) 

A. This is a sales book representing invoices charged, 
and some times credits and returns. I- is a combination 
of both, referring to sales. 

Would you call this the daily sales book? 

A. That is correct, sir. 

Of Palcone Dairy Products, Inc.?. 

A. That is correct, sir. 

Again, that is Governmant's "44"? 


A. That is right. 

And, the entries in th.  .0ok were made by who? 

A. Various bookkeepers; no one in particular. They had 
various changes--three or four, at times. 

I ‘think a woman testiiied here by the name of Mra. Lustig. 
Was she a bockkeeper there at that time? 


A. She was cne of the bookkeepers. 


She would have been one cf the persons to make entries in 
Government's "44" on:.4 daily basis? 

A. ‘That is correct, sir. 

Can you tell me what Government's Exhibit ".5" is? (Hand- 
ed to the witness) 

Aa. This is a book containing all the creditors, known as 
the Accounts Payable Ledger of all creditors; a sheet for 
each creditor siiowing their purchases and payments against 
the journal. 

Would you call that a journal of accounts payable? 

A. A subsidiary, to be exact, of Accounts Payable. 

And, all three of these books, Government's "43," "44," and 
"45" are kept in the ordinary course of business? 

A. That is right, rir. 

Now, vefer, if you will, to Government's “43" which you 
said was the General Journal, and, I believe, a summary? 
A. General Ledger summary and the General Journal; it 
would be entries which are not reflacted in any of the 


other books. 
Would you look at Page J-12 of Government's "43"? 
A. I have it. 
You have it? 
A. Right. 
Now, again, what particular part of Government's "43" is 
that? Is that in a ledger or ‘journal? 
A. This is a journal. 
Is it in the General Journal? 
A. Right. 
Now, I want you to compare that, if you will, and I think 
you have already seen Government's "72" f. » identification, 
and have you--- , 
MR. ANOLIX. May I move over, your Honor? 
THE COURT. Surely. 
(By Mr. Cook) You have looked at Government's "72" for 
identification earlier this morning, haven't you? 
A. Right. 


And, that does compara with Fage J-12 in the General 
Journal, does it not? 


A. Yes. 

That is a blow-up of it? 
A. Right. 

Is that correct? 


A. hat is correct. 


MR. COOK. We would like to offer it at 


MR. ANOLIK. Your Honor, we have no objection. 
THE COURT. All right, "72" is admitted. 


‘Government's Exhibit "72" was received in 


evidence.) 


MR. ACCARDI. Seventy-two? I see Number 
"12° here, sir. Did you say, "72"? 
MR. COOK. This is "72" here. (indicating) 
THE COURT. That is the exhibit number. 
MR. ACCARDI. Oh. Right. 
MR. COOK. Wovld you come down here, please, 
Mr. Accardi. (The witness left the stand and went to 
the board on which Government's Exhibit "72" was displayed.) 
(By Mr. Cook) Now, once again, this is a page out of the 
General Journal? 
A. Right. 
And, te.1 me what the General Journal does, once again. 
- A. “t makes entries which are not reflected in any of the 
other journals. 
And. this is a certain page from the General Journal, isn't 
it? "Government's "72" is a blow-up of a certain page? 
A. Right. 
Would you agree it: is Page J~-12? 
A. That is right. 


Now, this blow-up, Government's "72," refers to a certain 
period of time, does it not? 
A. Right, sir. 
And, what period of time does Government's "72", Page J-12,. 
cover? 

jhuy 
A. It covers the fiscal year June, 1973 to May 3lst of 


1974, and in this particu’’r area, it is January and Febru-, 


ary of 1974. 

Up at the top, sir, there is sn sutry December 1, 1975? 

A. 1873. | 

Yes, 1973. So would it be your testimony that the entries 
on Page J-12 commence approximately December 1, 1973? 

A. On that page, yes. 

And, then they conclude on Government's "72" with a Febru- 
ary 28th entry, and would that be February 28, 1974? 

A. That is right, sir. 

In short, the entries that are made on this particular page, 
Government's "72," are from the period December 1, 1973 
through February of 1974, is that correct? 

A. That is correct. 

Now, I want you to notice, specifically, an entry made 
January 31, 1974. Can you see that on Government's "72"? 
A. Yes, sir. 

It is a blow-up, but is that i: your handwriting? 


A. Yes, sir. 


And, is everyth. | on Government's "72" in your handwriting? 
A. Yes, sir. 

Will you just read out loud what the entry is for January 
31, 1974? 

A. The entry pertains to an adjustment of accounts payable. 
Read it, first of all. 
A. Account bearing "".lburg, 210,000," and “purchases, 
accounts payable adjustment" for the same amount, and it 
reads, "To adjust credits to customers due to defective 
cheese from July, 1971 through December, 1971 as per list 
retained by manager")t”. 

And, once aga.n, that is carried out as a credit to Alburg 
in the amowit of--credit to Falcone Dairy in the amount of 
$210,000--$210,711.05, is that correct? 

A. That is correct. 

Yow, ‘« you recall, personally, making that entry today? 

A. Yes, I made that entry. 


And, you can recall that entry, making it, can you not? 


A. “es. 

Can you tell me if you had a conversation with Mr. Joseph 

Falcone and Mr. Curreri prior to making that entry? 

A. Yes. I asked them what the credit was and for what 

period. 

Why iid you happen to ask them what that credit was for? 
MR. ANOLIK. Objection as to “why,” your Honor. f 


MR. COOK. It is perfectly proper. 

THE COURT. We'll let him answer it. 
A. It pertained to an old period. 
(8y Mr. Cook) What old period? 
A. A credit pertaining to July through Decembe:, i97.. 
In other words, two years before? 
A. Two years before, and I questioned it since usually you, 
try to reflect the entries, or the transactions, as they 
appear in a particular year. 
You don't usually take a credit two years after a trans- 
action? 
A. Generally # «ing. 

MF ANOLTK. Objection, your Honor. 

THE COURT. I will sustain that objection. 
(By Mr. Cook) Do you usually do that, take a credit two 
years aftar? 
A. I could take it if it was omitted in any way, and it 
shows up two years late: fox any reason. It would be nor- 
mal to make ar entry, aud if the umount is small, that is 
one thing; if it is a major item, it might necessitate a 
filing of amended returns. 
Would you say it was unusual? 


A. It was. Even though $210,000 represents only about 5 ~ 


per cent of their sales in that period; not this particular 


period. Thie pirticular period represented about 5 per cent 
\ 
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of the sales and whether it is unusual, or usual, is a 
question. 

May I ask you, do you ever recall on all the work that you 
did on the Falconr books--we'll say, from the period 1969 
to 1973--of ever making another entry of a substantial 
amount which was two years or more after the ponere" 

A. No, I don't remember of any. 

So, you questicned it, you said? 

A. Right. e 

And, you said you talked to both Mr. Curreri and Mr. Falcone? | 
A. Yes, sir. 

Did ,ou have a substantial conversation with them? 

A. Yes. I asked why the credit was taken now for something 
that partained to almost two years prior. 

Now, could I ask you before you tell me about the corversa- 
tion, at that time did you know whether or not as to Al- 
burg Creamery there was an involuntary bankruptcy petitica 
existing? 

A. Oh, yes, sir, certainly. 

You were aware of that? 

A. Yes, yes. 

I assume you were aware of it shortly after it was filed? 

A. Yes, I was aware they had bankruptcy proceedings. 

I think it has appeared here in evidence that that petition 
for involuntary bankruptcy for Alburg Creamery, I believe, 
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was filed around December 12, 1973. Does that jive about 
right, with you? 
A. I don't know when it really started. 
MR. ANOLIK. We'll accept that date. If 
that is the date it was, we have no objection to stipulat- 
THE COURT. Stipulation noted. 
(By Mr. Cook) Would it be fair to say this entry being 
made on January 31, 1974, you knew that that entry was made 
some time after this involuntary petition had been filed? 


ing. Whatever date, we'll stipulate that was the day. | 


A. It appears to be 80. 
MR. ANOLIK. Did you say by Falcone or Alburg? 
MR. COOK. I should have said, Alburg. 
(By Mr. Cook) I want to get it right. You said you were 
aware that-~correct me if I am wrong--you were aware that 
Alburg Creamery had been placed in bankruptcy shortly after 
the event happened? 
A. To answer it properly, it has been quite some tim that 
they have been through bankruptcy proceedings. As far as 
the exact dute of the involuntary procedure, I do not know. | | 
I am not ask ag you for the exact date, but it has appeared — 
heres in evidence it was sither Lecember 12th or December 
13th when Alburg was placed in bankruptcy, or, at leart, 
an involuntary petition was filed against them. Now, I am 
asking you, that is some six weeks prior to January 31, 1974? 


A. Yes, sir. 

My question is, on January 31, 1974 you would have heer 
aware that: Alburg Creamery had been placed in bankruptcy? 
A. Yes, they had bankruptcy proceedings. What time it 
was in, I don't know, but I know they had bankruptcy pro- 
csedings. 

Now, you say you did question the entry and you talked to 
Mr. Joseph Falcone and Mr. Joseph Curreri? 

A. Right. 


What is the explanation that they gave you? 


A. They said that they had defecti.=s cheese in July, 
probebly manufactured April or May, which came back; credits 
came back in July through December of 1971. They had to 
give credit to their customers because the cheese was de- 
fective in the sense it was made from polluted waters, and 
they had to give customers credit for that. 

Did they also have in their possession some list that they 
claimed totaled these credits? 

A. They had some sort of adding machine tape to equal the 
$210,000. 

Did they have a list of customers in addition to the adding 
machine tape? 

A. I didn't see it, but they said they had a list of 
$210,000. I didn't see the actual names, but there was a 
tape for $210,000 reflecting all the customers they gave 


credit to. 

Now you made that: entry based on the representation of Mr. 
Curreri and Mr. Falcone, is that right? 

A. Yes. Also, I want to add that it was taken up with 
their counsel in bankruptcy, and that it was a legitimate 
credit, and that it should be taken. 

That is something they told you? 

A. Yes, sir. 

When I say "they," I mean Mr. Falcone and Mr. Curreri. 

A. That is right. 


You didn't get in touch with their attorney directly? 


A. No, sir. 

So your entire basis for making this entry was solely on 
the instruction: which Mr. Falcone and Mr. Curreri gave 
you, is that right? 

A. That is right. A further question was asked as to why 
the credit wasn't taken two years ago. They claimed that 
since it was the same compsny in the sense that Palcons 
Dairy owned 100 per cent of Alburg, they didn't feel it 
was nece sary because it would be in the same pocket, more~- 
or-less. 

Can you tell me, these credits related tc two to 2-1/2 
years prior to the date that you recorded them, right? 

A. Right. 

During this entire period, did Mr. Falcone or Mr. Curreri 


~ 
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ever ask you to make a similar adjustment for credits in 
the General Journal? 
A. No, sir. 
This is the first time they brought up the matter of you 
taking such a credit in the General Journal? 
A. Yes, sir. 
For defective cheese? 
A. Right; for defective cheese, right. Of course, other 
entries were made for bad debts, the prior years. They 
said, "This account is out, they are in bankruptcy, out 
of business,” and finally make the entry reflecting that 
on the journal. 
Did you say the reason that Mr. Palcone and Mr. Curreri 
told you that you should take it now in 1973 was because--- 
MR. ANOLIK. 1974, wasn't it? 
MR. ACCARDI. 1974. 
(By Mr. Cook) I am sorry; January, 1974 was because if 


Sanam oe 


they had taken the bad cheese deductions in 1971, it would 
have placed Alburg in a bad financial situation? 

A. No, sir, they didn't say that; not at that time, no. 
When did they tell you that later, or did they tell you 
that? 

A. No, they didn't tell me that. What they tol¢ me was. 
since it was the same outfit, same concern, 100 per cent 


owned by Palcone Dairy, that they saw no reason to taxe a 
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creditoff, and, too, since it was a legitimate credit, they 
should take it off. 
You knew, of course, when you took that credit that that 
wiped sut all assets of Alburg Creamery, .1 that right? 
A. That is correct. 
And, you knew that the creditors of Alburg Creamery had 
placed them in bankruptcy? You just testified to that. 
A. Yes. i 
Could you go back to the witness stand, please? 
A. Certainly. 

(The witness resumed the stand.) 
(By Mr. Cook) I show you Government's "44" which, I think, 
you previcusly described as the Falcone Dairv Products’ 
Sales Book? 
A. Yes. 
Is that correct? 
A. Right. 
And, commencing in July of 1971 through December of 1971, 
as you thumb through the pages, there are various entries? 
A. That is correct. 
There are also red entries, are there not, both before-- 
back, say, in June of 1971? I am looking on Page 73, as I 
happened to thmub through, red entries of twenty-five hun- 
drad, twenty-one hundred, four hundred, and mattexs of that 


sort? 


A. Right. 

The" are red entries threngiout the entire book, are 
there not? 

A. Right. 

You examined it so you know there are more red entries from 
July of 1971 through December than there are in the rest 
of the book? 

A. ‘ht. 

But you have examined the book sufficiently to know there 
are rec entries, is that right, in the book? 

A. Correct. 

What do te re¢ entries normally mean? 

A. Normally, they are returned cheese, or a price adjust- 
ment, or an allowance, normally. 

You testified before a grand jury? 

A. Yes, sir. 

You were asked this same question? 

A. Right. 


And, that is the answer shat you gave, right? 


A. Yes. 

And, tha: was in November, was it? 

A. In November, yes. 

After you went back from your grand jury testimony, did you 
have occasion to consult with Mr. Curreri and Mr. Falcone 
about what you testified to? 


A. No, no. The only question was, I just wanted to make 
sure there was no duplication of credits. 

Well, you did talk with them, didn't you? 

A. Yes, just a visitation. 

And, as a result of that, you wrote the United States 
Attorney's Office a certified letter, is that right? 

A. This was prior; no discussion were had when I wrote 
that, which was soon after the testimony, which I said the 
evedit in the journal could very well include defective 
cheese beca.wze I wasn't sure, at that tine, whether that 
particular defective cheese could have been in this book, 
which is a journal. I wasn't too positive, because I didn't 
see this book during the period July, 1971 through December, 
1971, or whether it was reflected in the Sales Book. I 
wasn't sure, so I wanted to amend it. 

Let's see if I can gst the questions on the record a little 
more orderly. After you testified before the grand jury in 
November, you then returned to New .ork and shortly there- 


after, ycu wrete the Unite tates Attorney s Office a letter 
A. Right. 


Can you tell me if Gover uwent's "71" for identification is 


that letter? (Handed to th- witness) 

A. That is correct, sir. I wanted to set the record clear, 
you know. 

Well, do you want to say, are you certain that this letter 


was not prompted by discussions with Mr. Curreri? 
A. No, sir; no, sir; ao, sir. 
’ Or, Mr. Falcone? 
A. No, sir; no, sir; no, sir. 
It wasn't until afterwards that you talked to them about it? 
A. That is right. You know, when you taik too fast and 
start to think on the plane I said what it was--the ques- 
tion on defective cheese, could it have been in this book, 
or that book, and that is why I raised that question right 
after that. 
Is it my understanding when you came up to the grand jury, 
you merely stated that the red entries in Government's 
"44" were due to credits, and returns, and discounts, is 
that right? 
A. Generally, yes. 
When yo; got back to New York, you didn't know whether or 
not there were any--when you testified before the grand 
jury--whether any bad cheese, as such, was covered in 
Government's "44," ‘3 that right, or you questionec it? 
A. That would be covered by the words "returned cheese”. 
Returned cheese is ©.r various reavons; it could be bad 
cheese, or it could is: anything else. 
Do I understand then ycu wrote Government's "71" wnich was - 


an indication if there was bad cheese it would probably be 


in Governuent's "44," is that right? 
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A. It could be in there. Seme times, it could be in this 
book. You see, I wasn't sure. This particular book was 
not shown to me, and I didn't want to say, specifically, 
that it was there, if it wasn't. If I had seen this book, 
I would have given you the right answer at that particular 
time. That is why I say. generally, this book would con- 
tain price adjustments, turns, and returns cou.d e any~- 
thing. It is a wide, wild field, but I just wanted to 
specify that returns could have included, if they weren't 
included, in this General Journal. They were included in 
this Sales Book. 

You were shown the Sales Book, Government's "44," before 
the grand jury? 

A. Yes, two pages, sir. 

It was before you, right? 

A. Yes, but I didn't thumb through it. I saw this page, 
J-12, but I had no means cf determining whether any entries 
were made July through December. I didn't have the facts. 
Would you agree with me the purpose of writing your letter, 
Government's "71," was to show that if what Mr. Curreri and 


MR. Falcone had told you that the entries to support the 


same, should either be in Government's "43," or "44," and 


that was the purpose of your letter? 
A. No, because I did not talk to them. I did not talk 
to them. 


Q 
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IT am talking about the talk way back in January. 
A. Yes, at that time. these credits were reflected. 
Actually, they were reflected in here. These credits, they 
were reflected. This was at the time of the entry, yes, 
sir. 
Would you look at Page J-ll of “he General Journal? 

MR. ANOLIK. What Exhibit is that? 

MR. COOK. Government's "43". 
(By Mr. Cook) And, there is an entry ten, nine, five, ei 
two, two. Are you able to explain that to me? 
A. Yes, sir. This is known as a "wash" or “contra entry". 
Now, Alburg, at times, would sell some, maybe supplies to 
Palcone Dairy, and Falcone Dairy would sell Alburg some 
supplies, so that on one set of books on Falcone Dairy, 
they were having an account, let's say, due from Alburg 
for supplies. Let's say, Alburg would have probably on 
their books, due to Falcone for supplies. So, in view of 
the fact that it was a contract you bought from Alburg-- 
Alburg owed you money--but you owed Alburg money, then you . 
off set one against the other. 
Did this have anything at all to do with the credit of 
$210,000 that Falcone took on Page J-12? 
A. I don't think so; I don't think so. 
How about the next item, 22,000? 
A. Well, that is a little different here. 


Twenty-two thousand, three hundred seventy-five. Did that 
have anything t7 do with it? 

A. I don't think so, no. This was an item where we re- 
ceived some money from Alburg as a loan, and then it was 
transferred from a loan, and we put it into an accounts 
payable, meaning we owed Alburg 22,000 transferred from a 
loan to another liability. Let's put it that way. Just a 
wash entry. It doesn't mean anything, really. 

I show you a book marked Government's Exhibit "45," which 
is an Accounts Payable, I believe, of Falcone Dairy, is 
that right? 

A. Right. 

Would you look at this page: I have opened to, and would 
you see whether or not Alburg is charged any part of that 
$210,000 credit that Palcone took on January 31, 1974? 

A. It doesn't appear on this page, but it appears on 
another page. See, this particular page here transfers 
the balance, 172,000, which is transferred into another 
page, you see. 

Is that 172 or 179, you know your writing better than I do. 
A. It is 172. This was transferred to another account. 
You see, the balance of the account, at this time, was 
172,000, so they started a new page. So they closed out 
the 172,000 and put it on another page. 


Let me ask you a question. First of all, that entry would 
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have had to been made some time, maybe early in 1974, 
would that be right? 
A. It could have been made in 1974; January or something. 
It would be after January. 
A. I don't know. 
Let me ask the question. Would it be after the entry in 
the journal, or about the same time as the entry? 
A. Maybe about the same time. 
Well, before we leave that I want to ask you a question. 


That $172,000--—- 


A. Was the balance fisure. 


Just a second--which you have charged against accounts 


payable to Alburg--- 

A. It is not a charge. It is just a transfer from Alburg 
at Page 1, let's say, to Alburg, Page 2. It is not a charge 
at this point. We are getting to it. 

It is on its way to being a charge? 

A. It is on its way, yes. 

And, you did make that entry of 1727 

A. I didn't maxw that entry. This is che girl's hand- 
writing which transfers it to another pace. 

But regardless of who made it, the records of Alburg, or 
Falcone, show that that is part of the $210,000, is it not? 
A. Naturally, it shows up as such, yes. 

Following it through the rest of the way, if you will, please, 


and tell me what book are you referring to? 

A. Same book. 

Which is what? 

A. Which is Exhibit "45," and I believe it was put in the 
miscellaneous page, if I can find it here; 172,000 trans- 
ferred, see? Now it went from here into here. (indicating) 
So what you are saying is that 172,000 out of the 210,000, 
representing bad cheese, was transferred to the miscellan- 
eous section of Accounts Payable, and how is it reflected 
there? 

A. It shows at this point we owed Alburg 172,000. At this 
point, it is the same as this. This page shows we owe 
172,000. It was transferred to another page, and it 
doesn't change. 

Is it eventually balanced out? 

A. The 172 is offset by the $210,000 defective cheese, see? 
On the same page? 


A. On the same page. 


Is that entry in your handwriting? 


A. No. 

This was an entry that must have been directed by you? 

A. No. It was made by the bookkeeper. 

I understand, but does the bookkeepers have that, normally, 
within their knowledge? 


A. Probably she wanted to close cut the account and put it 


into a new page. 

You don't think you wauld have told her to make that entry? 
A. I don't know. I don't think so; I don't think so. 

In any event, Government's "45" clearly shows that accord- 
ing to Falcone Dairy's books, that out of the $210,000, 
$172,000 of credits to Alburg were cancelled out? 

A. They were cancelled out. 

By the entry which originated on Government's "72" up 
there on the board, is that right? 

A. That is right. As a matter of fact, since the credit 
was more than the amount owing, Albuig owed Falcone the 
balance. 

In fact, how much was that balance? 

A. Well, according to the books here, it is 210,060 
against 172,000--about 37,000. 

So you say because of that, instead of Falcone owing Al- 
burg 172,000. because of the $210,000 credit for defective 
cheese in 1971--the last six months of 1971--Alburg ended 
up owing Falcone? 

A. As per the books. 

As per the books. Now, once again, your whole knowledge 
about whether this cheese was defective, or not, comes from 


either Mr. Joseph Falcone or Mr. Curreri, isn't that right? 


A. Right; outside of what I heard during those years. 


I didn't ask you what you heard. 
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MR. COOK. I move that be stricken. Can we 
have that part stricken? 

MR. ANOLIK. I object to it being stricken. 

THE COURT. Let me hear the question and 
- answer. 

(The reporter read the last question and 
answer.) 

THE COURT. We'll let the answer stand. 

Q (By Mr. Cook) With regard to the instructions given you 
on January 31, 1974 which provided the basis for you making 
the entry, your instructions came solely from Mr. Curreri 
and Mr. Palcone? 

A. That is right, sir. 

Q And, they were the only people, at that time, to give you 
the explanation about any defective cheese? 
A. Right. 

Q And, once again, you had never been instructed to take such 
a credit for defective cheese for prior years 2-1/2 years 
after the event? 

A. No, because that was done--- 

Q You answered it. 


MR. ANOLIK. I object. 


THE COURT. He asked for a "Yes" or "No,” and 


the answer is “No”. You may examine on it. 


MR. ANOLIK. Thank you, your Honor. 
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(By Mr. Cook) You had,occasion, did you, while accountant 
for over the many years for Falcone Dairy Products, to 
have access to their shipping records of cheese from the 
plant, from the manufacturing plant to Brooklyn? 

A. No. TI think they were there, but I didn't delve into 
them. 


Well, is it fair to say, Mr. Accardi, these were't just 


books to you? You had a fairly good idea of how Falcone 
Dairy Products operated, did you not? 

A. Yes, they would get bills. From the latter part of 
1970 through the time they were in operation, Alburg would 
bill Palcone Dairy for cheese. 

You also were aware of how the transportation of cheese 
came from Alburg, Vermont, to New York City? 

- A. It came by trailer load, generally; yes. 

It has appeared here in evidence, I believe, all the ship- 
ments in evidence are F.O.B. Alburg. Does that mean some- 
thing to you, as an accountant? 

A. Yes, they did pay for the trucks. The, paid the truck- 
man for delivering the cheese from Alburg to Brooklyn, yes. 
And, the title to the cheese would pass when delivered to 
the truck? 

A. Right; F.0O.B., yes. 

Now, entries of this type, you say you questioned the one 
on January 31, 1974 within a few days thereafter. Can you 


recall during the period of say 1972, or 1973, did you 
seriously question to Mr. Palcone or Mr. Curreri any other 
entries that you made? 
A. No. 
Would you find me Page 2 of the General Journal? I think 
you can find it more readily than I can. 

MR. ANOLIK. I would appreciate it if you 
would refer to the exhibit. 

THE COURT. Give the exhibit number. 

MR. COOK. Government's 43". 
A. Page 2, yes, sir. 
(By Mr. Cook) Now, I would like to direct your attention 
to Page 2 of Government's "43", which is the General 
Journal, which appears to be a page of entries made about 
December 31, 1972. Is that a fair statement? 
A. Right. 
And, would you tell me--I am looking at about seventeen or 
eighteen lines down—-there is an entry which states "In- 
vestment in Albury Creamery, Inc., $301,738.77. Now is 
that entry in) ~~; handwriting? 


A. That is correct:. 


I think you have testified previously that all the entries 
in Government's "43" are in your ha, dwriting? 


A. Yes, sir. 


To go on, right underneath that parcicular entry of "In- 
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vestment in Alburg Creamery, Inc. of $301,000 some odd 
dollars,” you have also written “unrealized appreciation 
and investment in Alburg Creamery set up--unrealized 
appreciation and investment in Alburg as determined by 
Palcone as follows: Value, $360,000 less cost of invest- 
ment, $56,261.23". $301,738.77. Can you tell me what was 
that entry supposed to reflect? 

MR. ANOLIK. Your Honor, I would like to 
approach the bench at this time. 

THE COURT. All right. 

(At the bench) 

MR. ANOLIK. I have to voice an objection to 
the manner of the interrogation here, because while I have 


no objection to him asking the questions, as a witness, this 


ia a Government witners, and it appears to me he has exhibit- 


ed no hostility. Yet, the nature of the question appears 
to be as if he is attempting to impeach this witness, and 
I object to this, your Honor, impeaching their own witness. 
MR. COOK. Under the new rules, the Government 
is given great latitude. 
THE COURT. Not Government rules. 
MR. COOK. Federal rules, I should say. 
THE COURT. Yes, you can impeach your own 
witness. I think pretty much the federal rules allow inm- 
peachment of your own witness. 


MR. ANOLIK. <° am aware of that, but the 


point is that it seems Mr. Cook is making somewnat of a dis- 


play in front of the jury as to, well, didn’t you do this, 


and didn't you do this, and I feel, your Honor, while if your 
Honor is going to permit the impeachment, which I know the 
Government raises, your Honor can, in your discretion, permit, 
it appears to me, the witness to give a complete answer. 

THE COURT. Yes, I am inclined to agree. 
We'll note your objection, and I don't think Mr. Cook's ques~- 
tions indicated that he is excessively hostile to the witness. 

MR. ANOLIK. What I am referrin to, specifi- 
cally, your Honor, is that it appears to me this witness, who 
is a slow talker, as you can see, after he gives a "Yes" or 
“No" answer apparently wants to go on to explain it. Now your 
Honor has ruled, of course, I can go into that, but since, 
apparently, he is supposed to be an expert, I may not be able 
to pick up the threads, you see, if he doesn't give the answer 
right now. I think he should be permitted to give the complete 
answer, which, apparently, he would like to do. He talks so 
slowly. 


THE COURT. Has he answered the pending ques- 


REPORTER. No, your Honor, he has .ot. 
THE COURT. The question is still outstanding, 


Mr. Cook. You understand the nature of the objection? 


MR. COOK. Yes. I do, your Honor.I think 
this witness is somewhat hostile, your Honor. He worked for 
the defendant for twnety years. I think the Government should 
be entitled to lead, to a certain extent, and get the whole 
truth before the jury, and I find it is a little bit difficult. 
I point out the fact it has appeared here in evidence that 
there has been an explanation of grand jury testimony and 
matter. of that sort, but I don't want to waive the Government's 
right, as I think we are entitled under the new. Federal Rules 
of Evidence to get the whole picture before the jury. 

THE COURT. We'll take this answer, but I 
think we will take our morning recess at this time. 

(End of discussion at the bench) 

THE COURT. We'll take our morning recess at 
this time, ladies and gentlemen, and I would like to see 
counsel in chambers, if 1 may. 

(Court recess«* from 10:45 = 11:07 a.m.) 

THE COURT. Proceed, Mr. Cook. 

MR. COC”. May the pending question be re- 
read, your Honor? 

THE COURT. Yes. 

(The reporter read the pending question.) 

A. This entry reflects an increase in the market value of 


Alburg Creamery due, primarily, to increase in the value 


of building, increase in the value of machinery. Now, this 


entry was made because of the following reasons: In Dec~- 
ember, 1972, Falcone Dairy needed money; Alburg Creamery 
needed money. They wanted to borrow money to help the 
Ope. uations. 

(By Mr. Cook) Who is “they”? 

A. Falcone Dairy and so on. So, they tried to get loans 
through various sources. ‘* ey contacted various loan 
brokers. The banks would not give them too much money. 
They engaged several attorneys, or loan brokers, to try to 
get a loan for them on the strength of Palcone Dairy Prod- 
ucts, Inc. statement. Every one refused them, and an 
attornay by the name of Jack Arnold suggested that we 
incorporate Falcone Dairy Products. 

Whose attorney was he? 

A. Falcone Dairy ?roducts' attorney. He was callad into 


the picture to try to get Palcone Dairy a loan, and he 


suggested in view of the fact many outfits refused Falcone 


Dairy : loan, he suggested that we incorporate all the 
permanent assets and other interests of either Palcone, 
the Palcone boys, or the Falcone Dairy Products, Inc. and 
incorporate everything into this particular statement. 
Did you meet with their attorney? 

A. Yes. 

Did you meet with Mr. Palcone there? 


A. Yes, Mr. Joe Falcone was there. 


Was Mr. Curreri thern? 
A. I don't think he was there. 
Are you sure? 


A. I am pretty sure he was not there. 


Mr. Joseph Falcone was there? 


A. Yes. 

Go ahead. 

A. Now, Mr. Joseph Falcone and I did not like to incorpor- 
ate these entries into the bosks. 

Did you want to exhibit them somewhere else? 

A. Just on a work sheet without reflecting them into the 
books, because the loan may never go through, and we would 
have to cancel out all these entries, but the attorney says, 
"Look it is better if these items are on the books. If 
some one from the benk or some other loan organization 
comes in and sees it on the books, it looks better". I 
said, “Okay, I will put them on the books on one condition. 
If the loan goes through, and I am qualifying everything I 
put here, these entries will not stay on the books unless 
it is legally transferred in all respects; that the entries 
in the value of Alburg is b-cked up by appraisai of the 
building, of the machinery, and so on; the land that the 
boys owned, personally, was to be transferred". I said , 
“I would want an aypraisal and a legal transfer of title 
from the boys to Falcone Dairy and so on." I would only 


do it on that condition, and, as a matter of fact, all 
these entries substantiate what I did. 

So the record is clear, you have been talking about this 
$301,000 in Government's "43" throughout the last five 
minutes or so of your testimony? 

A. That is correct, sir. 

And again, that was an entry reflected on the books of 
Falcone Dairy's General Ledger to show an increase, show 
an appreciate change increase of about two hundred forty 
some odd dollars? 

A. A $300,000 increase from three hundred sixty to--- 
$58,000 to three hundred sixty; 58,000 being their original 
investment in property at Alburg, and that investment of 
58,000 now retains 360,000 because the building and machin- 
ery war ‘th more money. They improved the building, 
extended the building, and so on. 

And, you say it was your idea and Mr. Joseph Falcone's 
idea not to put these in the books? 

A. We would put it in only if we got the loan, and the 
loan was consummated. 

I take it, the attorney won out? 

A. He won out. He says, "Let's put it on the books. If 
some one comes from the loan office and sees it on the 


books, it looks better". 


There did come a time, did there not, when you added that 


$300,000 in appreciation shown in Government's "43" off 
the books? 
A. Right. 
When did you take it off the books? 
A. I took it off ct the end of our fiscal year. 
How many months after you put it on did you take it off 
the books? 
A. Five months; from December 3lst to May 3lst, which is 
five months. Now, of course, technically, they may not 
have gotten the loan say, probably as of maybe February 
or March, the loan didn't go through. I didn't take it 
off then. I waited until the end of the year. 
The quarter? 
A. End of the fiscal year. 
THE COURT. What year are we talking about? 
MR. ACCARDI. The fiscal year ended May 3l, 
1973. 
(By Mr. Cook) So this record may appear clear here, the 
only original entry increasing the appreciation $310,000 
appears it was made about December 31, 1972, right? 
A. Correct. 
And, that is on Page 2 of the General Journal which is 
Governinent's "43," is that right? 


A. That is correct. 


And, then you took it off on Page 5 of the General Journal, 


Government's "43," on or about May 31, 1973, right? 

A. Right; at the end of our fiscal year. 

So what you really did was cancel it out? 

A. Right. 

Now I show you a couple of exhibits marked Government's 
"39" and Government's "40," which have been identified as 
Accountant's Reports, and I believe they are financial 
statements for quarters ended September 30, 1972 and 
December 31, 1972, and I would ask you if you would look 
at them, first of all, please. (Handed to the witness) 
A. Okay. 

I think you probably know these were probably prepared by 
accountants for Alburg Creamery, Inc.. 

A. That is right. 

During the periods that Government's "39" and "40" so 
indicate? 

A. Right. 

Is there anything in these financial statements, Govern- 


ment's "39" and "40", the accountant’s statements of 


affairs, which would in any way justify an increase in the 


assets for appreciation purposes of Alburg Creamery of 
$300,000 during the period of say September through 
December 31, 1972? 

A. Yes, there is. December 31, 1972, there is a cost 


value of land and improvements, and the building, and the 
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machinery and equipment, and sone furniture which added 

to $227,000, which is a cost figure on the books. Now 

the value of the building and machinery to replace, was 
valued at a higher figure marketwise, and if we increase 
the land, let's say, increase the land $50,000, and I will 
increase the building $100,000, the machinery another 
$100,000, there could be an increase Of $300,000. You have 
to realize that when the building was purchased way, way 
back, it was bought at a very low value. Alburg, I under- 
staid, was a depressed area. 

You have just been looking at--it doesn't have a page 
number, but it is Schedule A, I guess it is, of Govern- 
ment's "40"? 
A. Yes, sir. S 

What does accumulated depreciation in the amount of almost 
$70,000 indicate? 

A. Accumulated depreciation represents depreciation taken 
from the inception of the purchase to date. 

So from those fi ures you just quoted us, you immediately 
have to deduct approximately $70,000, don't you? 

A. Yes, sir. That is only a book figure for depreciation 
purposes. It has no beaiing on the value of an asset. In 
fact, the only way you can tell value of a building is 

to have it appraised, regardless of what it shows in the 
statement. 
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It is a fact that the book shows that $70,000 of depreciéa- - 
tion had already been taken? 

A. Through the correction, correct. 

So the figures that you just quoted in the amount of 

two hundred twenty some odd thousand dollars, you immedia- 
tely have to deduct about $70,000 which brings i_ down-- 

I don't know if my estimate is right~-around $150,00u? 

A. That is right. 


It is not 301,000 or $350,000. That is correct, isn't it? 


A. That is correct. 
MR. COOK. That is all I have. 
THE COURT. Mr. Anolik. 
ANOLIK. Ara you finished? 
COOK. Yes. 
ANOLIK. I am sorry, I didn't hear you 
say you were. 
CROSS EXAMINATION 
(By Mr. Anolik) Mr. Accardi, you are the accountant, or 
you were the accountant during these years? 

MR. COUX. Your Honor, I hate to interrupt 
but there is one exhibit I didn't offer in conjunction with 
the testimony. 

THE COURT. The letter? 

MR. COOK. Yes. 

THE COURT. Have you seen the letter? 


MR. ANOLIK. Yes, I have. No objection. 
THE COURT. Seventy-one is admitted. 
(Government's Exhibit "71" was received 
in evidence.) 
MR. ANOLIK. May I proceed, your Honor? 
THE COURT. Yes. 
(By Mr. Anolik) Mr. Accardi, during these years, you were 
accountant for Falcone Dairy, is that correct? 
That is correct. 
when you testified before the grand jury, would it be 
fair to say you were there pursuant to a subpoe a? 
A. That is correct. 
And, did you have a lawyer with you, at that time? 
A. No, sir. 
Now inside the grand jury room, you had no lawyer either, 
did you? 
A. No, sir. } 
There was no judge there, was there? 
A. No. 
And, there was only an assistant United States attorney 
and the grand jurors, isn't that true? 
A. Correct. 


And, you were shown such books and records as the assistant 


United States attorney chose to show you, isn't that true? 


A. Correct. 
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Were you given a chance to just talk at length and explain 
everything as long as you nted, or did you just answer 
his questions? 

A. I answered questions, but, primarily, I answered ques- 
tions. 

You mentioned the fact that you wrote a letter, Exhibit 
Number "71"7 

A. Yes. 


And, you indicated there, did you not, since it is in evi- 


dence I can refer to it, you concluded by saying "In order 
to obtain the facts for all parties concerned, I would be 
glad to go over the pertinent books with you, should you 
determine it necessary"? 

A. Right. 

Were you ever asked to do that? 


A. I was never asked. 


I see. So, in other words, as a result of this letter, you 
were never called back to explain? 

A. No. The words “returned cheese” bothered me in the 
sense even though defective cheese is returned, I wanted 
to be a little more specific, and for that reason, I wrote 
the letter. 

I see. Now you were also asked questions about the entry 
of $210,711.05. Do you remember that? 

A. Right. 


If the jurocs want it closer, I will bring it closer. 
Apparently, it is not necessary. You can see the entry 
all right, can't you? 

A. Yes. I know it by heart, now. 

Okay. Now, that entry, you had a conversation, did you 
not, with Mr. Curreri and Mr. Falcone at that time? 

A. Right. 


And, is it not a fact that during the years that you had 


represented Falcone Dairy, you were present when there 
were many conversations by Mr. Falcone and Mr. Curreri 
concerning the quality of cheese? Isn't that true? 
A. Absolutely. 
What were the substances of these conversatiois? 
MR. COOK. Object; self~-servinc. 
A. They were having a lot of trouble. 
MR. ANOLIK. He is a Government witness. 
MR. COOK. This is hearsay. 
MR. ANOLIK. Hearsay does not affect the 
defendants, your Honor. 
MR. COOK. It is self-serving and hearsay. 
MR. ANOLIK. Hearsay cannot be an objection 
by the Government. We have a right of confrontation, and 
they don't, under the Sixth Amendment. Your Honor, it is 
hearsay to them, not to us; yes, as to us, not to them, 


and we are waiving chat. 


MR. O'NEILL. They are admissions to the 
defendants, but they are self-serving statements as to the 


defendants. The Government can no more bring--the defendant 


can no more bring in his own statement and offer it. We can 


offer it; it is hearsay to us, also. 

THE COURT. Come to the bench. 

(At the bench) 

MR. ANOLIK. Your Honor, the heargay rule is 
one which affects a defendant, since the defendant alone has 
the right of confrontation. The Government does not have the 
right of confronta‘ion. We have a right to waive that. This 
is not self-serving because of the fact he is a Government wit- 
ness, your Honor, and I am now in cross examination. He wants 
me to adopt this witness as my own. I can cross examine him 
on anything he brought out. So what he is trying to do now, 
having brought out a form aspect of a fact that leaves an im- 
pression upon the jury, he is now foreclosing me from explain- 
ing it, which, I think, would be a destruction of my right of 
confrontaticn in cross examination. 

MR. O'NEILL. To the extent Mr. Anolik is 
asking about something that has been brought gut by us, an 
explanation is necessary, we agree he is entitled to do that, 
put he can't bring out statements as made by the defendants in 
a normal context. It is simply hearsay. It sounds anomalous, 
but it is within the rules the statements made by the defendants, 
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which we offer, are all hearsay. We make no claim they are 
not, but they are all admissions. For the testimony to come 
in on their own are simply self-serving statements. They 
can’t put in a statement like that any more than a defendant 
can write out a statement and hand it to the jury. 

MR. ANOLIK. In his antilogy motive, there 


was no motive at that time to effect litigation. They were 


not defendants at that time, and this is completely relevant 


to show the context. 

MR. COOK. Lastly, I didn't go into that. [I 
limited my examination of Mr. Accardi to the events that pre- 
cipitated January 31, 1974. I didn't go back. I specifically 
objected when he wanted to talk about the history of any com- 
plaints about defective cheese back in 1969 and '70. 

MR. ANOLIK. You will recall, your Honor, 
howevez, that your Honor told me when I made a particular ob- 
jection he was not being permitted to answer, vou said, "Mr. 
Anolik, you will have a chance to go into that on. cross examina- 
tion,” and that is what I am trying to do. 

THE COURT. That was not 7; particular ques- 
tion. He tried to volunteer, and we let that particular answer 
stand. 

MR. ANOLIK. That is correct, your Honor. 

TEE COURT. Well, I don't think there is any 


question but what you can ask him whether or not there were 


conversations, but. it is the substance of the conversations 
that seems to be in dispute.at the moment, is that correct? 

MR. O'NEILL. That is correct, your Honor. 
We questioned about the January 3lst entry, if there were con- 
versationg right there. We think it pertinent to ask about 
those, but he can't go back and say, "In 1971, did you discuss 
bad cheese with them". 

MR. ANOLE. This is a conspiracy case, your 
Honor, and the Government's theory is--- 

THE COURT. The conspiracy doesn't relate 
back to 1971. 

MR. ANOLIK. No, but there are cases holding, 
your Honor, that if there was any motive to do anything in- 
proper, and they ae bringing out facts that ouetrned in 1971, 
"Why didn't you take it in 1971 or 1972," we hava a right to 
show that these are legitimate entries. They are trying to 
question the legitimacy of these entries, your Honor, and this 
is why I have a right to bring out through this witness, not a 
party to the action, that these were legitimate; before any 
litigation arose, they were complaining about it. 

MR. O'NEILL. This is an attempt to have the 
testimony of the defendants come in without their taking the 
stand. 


THE COURT. I appreciate that. 


MR. ANOLIY. I have something in my briefcase 


that will help you, your Honor, if you wish to see ‘~. 


THE COURT. Yes. 

(Mr. Anolik handed the Court a document) 

THE COURT. Well, that may be helpful, Mr. 
Anolik, but it says “any given application". I think it is the 
application under question here. 

MR. ANOLIK. That is an analysis of the 
Federal Rules of Evidence, your Yonor. 

THE COURT. Well, I will sustain the objec- 
tion. I am not sure. 

MR. ANOLIK. To protect the record, I will 
ask for a mistrial on the ground I am not being provided--- 

THE COURT. Now you may protect the record 
by asking for a mistrial. I am not 100 per cent sure of my 
ruling. I am frank to admit that. Proceed. 

(End of discussion at the bench) 

THE COURT. Counsel return to the bench, 


(At the bench) 

THE COURT. I guess { didn't say it, but it 
goes without saying your motion for a mistrial is noted and 
denied. 

MR. ANOLIK. I understand that. 

(End of Court's ruling at the bench) 

Q (By Mr. Anolik) Wow, Mr. Accardi, when you had this con- 
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versation concerning the entry of $210,711.05, you stated 
that the explanation given to you was that it was for 
credits which they had to give to various customers in 
1%71 because of a defect in the cheese, is that correct? 
A. That is right. 

And, did they indicate that the defect, in their opinion, 
was ag a result of, perhaps, polluted water, or something 


of that sort? 


A. The word "polluted” was used; polluted from the pond, 


the lake, from the irce. 
You in't go into the technicalities of why they gave the 
cre. <8, all you know is that the credits had been given, 
is that true? 
A. That is right. 
You were not interested in the engineering, or scientific, 
explanations for the quality of the cheese, were you? 
A. No. 
You were interested in the accounting aspects of the prob- 
lem? 
A. Yes. I only wanted them to explain their entr’es in 
substantiating that $210,000. 

CHIEF DEPUTY CLERK LAFAYETTE. Defendants’ 
"E" for identification, Breakdown of Credits Given in 1971 
to Customers for Cheese. " 


(By Mr. Anolik) I show you Defendants’ "E". These are . 


Photostat., of course. ix you know what that is from? 
(Handed to the witne:s) 
A. ‘That is an extx:cc from the Sales Book. 
Would that be from Exhibit "45," Mr. Accardi, the extract? 
A. It would be from the large book. 
Which one is that? This one here, you mean? (indicating) 
A. Yes. 
O'‘NEILL. May we approach the bench for 

a moment? 

THE COURT. Yes. 

(At the bench) 

MR. ANOLIK. Those are photostats we took. 

MR. O'NEILL. The Court may recall in cham 
bers, before this case began, the Government specifically 
asked for any papers, books, documents, and records that 
the defendants had, pursuant to the Rules of Discovery, 
so the Government could examine them. We were furnished 
with a set of invoices, which I am pleased to say we were 


allowed to make copies of; no complaint about that. We 


specifically indicated that we had a desire. Apparently, 


there was a list of various customers, and they are talk- 
img about this adding machine tape, and we specifically 
asxed for it, and they said i: was not in existence. We 
haven't seen this document, previously. 


MR. ANCLIK. These are from their own exhibit. 
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MR. O'NEILL. I understand that, your Honor, 
but we specifically asked for the documents. We haven't seen 
that paper before; that tape before. 

MR. ANOLIK. As far as I know, they saw the 
tape. This is what Mr. Wool had. 

MR. O'NEILL. This is the first time we have 
seen the tape. 

MR. ANOLIK. It is merely an adding up of 
figures, your Honor. Isn't this the tape that Joe Wool had to 
calculate? 

MR. MURDOCH. I don't know if it came from 
our files or not. 

MR. ANOLIK. This is the tape of the circled 
items, your Honor, Seen the book. 

THE Court. You can't complain about that. 

MR. O'NEILL. I understand, your Honor, -ut 
this is the first time I heard anything about the tape. 

THE COURT. Take the tape off, for the time 
being. 

MR. ANOLIK. I don't see where this i. a 
failure to supply them. We went out of our way to supply then 
with items they already had. I have seen the book in tnuir 
possession, and I don't see how the tape influences for a nu- 
merical recollection of the figures. Otherwise, this guy will 


have to stay here three hours trying to figure this out. 
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COURT. I don't know what the tape is. 


ANOLIK. Merely a computation of the 


O'NEILL. Who made up the tape? 


ANOLIK. I assume it was made up in the 


O'NEILL. This is what we specifically 
asked for. 

THE COURT. Take the tape off and mark it as 
"Fr" and let him testify. 

MR. ANOLIK. Okay. Let me leave it on. I 
will mark it "F" for iientification. The jury hasn't seen 
this any way. 

(The tape was marked Defendants' Exhibit 
"F* for identification.) 

(End of discussion at the bench) 

THE COURT. I want further foundation on 
that, as far as that is concerned. 

(By Mr. Anolik) You have examined that book? 

A. Right. 

Exhibit “P" for identification, which is a tape, what does 
the tape represent? Can you tell me? (Handed to the wit- 
ness) — 

A. An addition of all the sales. 


It is nothing separate and apart, just an addition of all 


sales? 
Yes, on this tape. 
made the tape? 
I don't know. 
of the girls in the office? 
Probably. 
It doesn't contain material not on these pages? 
A. Well, I will have to check it out. I see 32,023; r 
see 34,240. 
THE COURT. Is that an itemization? 
MR. ACCARDI. I think that is all. Here is 
ninety-four hundred. 


THE COURT. Show it to Mr. O'Neill. Let him 


MR. ANOLIK. It is just an itemization, that 
is all it is I would like to offer the tape. 

MR. COOK. I would like to inquire. 

MR. ANOLIK. Sure, on voir dire? 


MR. COOK. Yas. 


(By Mr. Cock) Mr. Accardi, I think it has been your testi- 


mony you don't know who made up the tape? 

A. That is correct. 

Have you checked for certain to determine whether or not 
the entries which are made on the tape, which is Defendants’ 


"F", are reflected somewhere else, either in the Sales Book 


Or some other plzc >? 

A. I have no way of knowing. This is a tape of all the 

credits. 

How do you know that Defendants' "FP" are all the credits? 

A. Because they are circled, or in red. 

Can you represent to us that Defendants' "F" is a list of 

credits for a certain period of tima? 

A. This is a list of credits for this particular month 

of July, 1971. 

July of 1971? 

A. That is correct. 

And, how do you know that? 

A. Because they have entered it as credits. 

Where? 

A. In the Sales Book. 

And, can you tell us this morning that you have checked 

that out? Do you know the accuracy of this? 

A. No, I did not trace the credits into the customers’ 

ledger, if that is what you mean, but this is a balance, 

and at the end of the month it jives out arithmetic-wise. 
MR. COOK. Just a moment. Your Honor, un- 


less these are checked out, I don't think this witness has 


given testimony that would support the admission. Hence, 


we would have to .object to them. 


THE COURT. Let me see them, please. 


MR. COOK. They may be accurate, but we 
would like to make sure. 

MR. ANOLIK. I have no objection to their 
checking it out. 

THE COURT. We can do that after. Counsel 
get together, however they want, and check the balances 
at some time. 

MR. ANOLIK. Subject to any amendment, can 
we, at least, let the answer stand that these are just 4 


total of the credits for that particular month, your Honor? 


MR. COOK. We can agree, subject to motion 


to strike. 


THE COURT. Right; let's handle it that way. 
MR. ANOLIK. I will stipulate if the adding 
machine made a mistake, we'll correct it later on, but at 
any rate this would reflect the credits for the month of 
July, 1971. 
(By Mr. Anolik) Is that correct, Mr. Accardi? 
A. That is correct, sir. 
That is merely a total, is that correct? 
A. That is right, of the credits. 
And, each.month there was a similar tape made up to add up 
the total number of credita, is that correct? 
A. I haven't seen ic, but I know. Yes. 


Looks like this? (indicating) 


A. That is correct, sir 

So unless the adding machine made a mistake, that would be 
accurate? 

A. Right. 

And, you were shown the books, were you not, to substantiate 
the amount of credits they were planning, isn't that true? 
A. Yes. I saw the adding machine tape which added up to 
$210,000. 

And, this is a photostat of the pages of Exhibit Number 
"44"? 

A. That is correct, sir. 

So, in other words, these pages are photostats from this 
book, isn't that right? 

A. That is right, sir. 

You have been visiting thie company on a monthly basis for 
years, isn't that true? 

A. Right. 


And, these books were kept in the regular course of busi- 


ness, were they not? 

A. Right. 

And, you audited those books every month, didn't you? 

A. Well, I summarized it. 

You summarized it, but you saw the books, right? 

A. Right. 

Do you happen to know whose handwriting this book is in? 
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A. There is more than one person. 


Any idea who they might be, from your experience, if you 
know? 

A. Well, Mrs. Lustig is one; Katherine Falcone was one 
of the girls. Those are two that I recognize. 

All right, but this is the book yOu saw each month, 

isn't that so? 

A. That is correct. 

And, you recognize the book, do you not? 

A. Right. 

Pine. Now, Mr. Accardi, the credit which was taken in 
1973--- 

A. 1974. 

1974, rather, was an unusual item, is that correct? 

A. Right. 

Now, is it not a fact that yu were told by Mr. Curreri and 
Mr. Falcone that they had sought the advice of a lawyer, 
Mr. Wool, before taking this credit? 

A. They said they had leg al counsel, to the effect that 
it is legitimate credit and should be taken off. 

Now additionally, Mr. Accardi, you were familiar, were you 
not,'with the general business of Falcone Dairy through 
the years, were you not? 

A. Right. 


And, you knew about Alburg's situation as well, did you not? 


330 


A. Right. 

In the event a credit such as this had been taken in 1971, 
what would that have done to the cash fl7w of Alburg 
Creamery? 

A. Well, Alburg Creamery would have less assets, and it 
would weaken their position, actually. 

And, it might have put them out of business, isn't that 
true? 

A. Oh, yes. 

Now, as a matter of fact, Falcone depended, from your know- 
ledge of the business, upon Alburg Creamery to a great 
extent for its supplies, isn't that true? 

A. Right. They were the major source of supply. 

And, actually, Alburg Creamery was owned by Falcone Dairy, 
isn't that true? 

A. That is right. 

So when this credit was taken in 1974, did you find it 
necessary at all to amend the tax returns of Falcone Dairy? 
A. No. 

Would you explain to the jury why you didn't find it 
necessary? 

A. Because for the fiscal years ended May 31, 1972 and 
May 31, 1973, Falcone Dairy incurred operating losses of 
$322,000, and if they had $210,000 credit, that would re- 
duce the loss from 322,000 to $112,000. In effect, it would 
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be a loss, and there was no purpose in filing amended re- 
turns because the losses of subsequent years would eat up 
any profit as a result of this credit in the previous years. 
So there was no necessity for amending any tax returns? 

A. No. Technically, you should file am amended return 
that would have required a tax, but they were in such 
financial trouble they would never be able to vet the money 
to pay the tax, and then wait for the credit. 

Now, as a matter cf fact, if you know, Falcone Dairy did 
not participate as a creditor in the liquidation, did they? 
A. No. As a matter of fact, there was a balance, I under- 
stand. I don't know if that was put in a claim, a $37,000 
balance, or some such figure. 

As a matter of fact, there has been testimony from the 
trustee they did not put in a claim. Does that jive, from 
your recollection? 

A. Yes, I heard that said. 

Now, Mr. Accardi, you mentioned Lido, which was a company 
that you said was also in the same building as Falcone 
Dairy? 

A. Right. 

They were not a manufacturing operation, were they? 

A. No, jobber trading. 

To retail, is t:hat correct? 


A. Right. 


eat 


So, they were not in the manufacturing end at all like 
Falcone Dairy? 

A. Right. As a matter of fact, Palcone Dairy was not 
manufacturing either, with the exception of some minor 
items. 

Alburg Creamery--- 

A. Was the main manufacturing plant. 

Right. By the way, had you ever been up to Alburg yourself? 
A. No. 


Now, you had mentioned the fact that some attorney, in 


order to obtain a loan from the bank, had recommended cer- 


tain personal assets of Falcone go into Alburg, is that 
what you indicated, or into Falcone Dairy? 

A. Into Palcone Dairy. 

Now, in other words, is it fair to say that Mr. Falcone was 
ready to put up his own personal assets to justify a loan? 
A. Absolutely. In fact, whatever interest they had, from 
whatever source, they were willing to put in to guarantee 

a loan so they could keep Alburg and Falcone Dairy in opera- 
tion. 

So, in other words, they were not trying to do anything 
improper? In fact, the contrary was the case, isn't that 
true? 

A. No. As a matter of fact, I told them to do that some 
years agc, but they kept on putting fresh money after fresh 
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money into it and couldn't give up. 

They were throwing in their own money, isn't that true? 
A. Right. 

As a matter of fact, did the lean ever come through from 
the bank? 


A. No, not as a result of this >articular appreciation 


of value of Alburg, the loan never went through, and as a 


result of that, the particular entry was taken off the 
books. 

Because there was no need then to lend Alburg this addi- 
tional money, isn't that true? 

A. Right. 

Because it would not justify a loan » der any circumstances? 
A. Right. 

I just wanted to have you explain that to the jury that 
this was not an improper suggestion in any way, shape or 
manner, was it? 

A. No. 

Now, you were also asked questions concerning the account- 
ing aspects of keeping the books and records of Falcone 
Dairy. You were familiar with the way the books and records 
were kept, were you not? 

A. Right. 

Now, those books and records, were they kept in the regular 


course of business in a proper manner? 


A. Yes. 
There was an accounts receivable girl and an accounts 
payable girl? 


> 
A. Yes, but some times they would interchange. 


Right, because if one was out the other would help the 


other one out? 

A. Right. 

But, basically, you were there every month to make sure 
they were keeping them in accordance with proper account- 
ing techniques? 

A. Right. 

What did you do at the end of each month with respect to 
the books and records? 

A. I summarized them. I made a monthly summary of all 
the transactions for the month. All the written and de- 
tailed work was done by the bookkeepers and clerks. 

You are a Certified Publ .c Accountant in New York? 

A. Right. 

Would you explain what a Certified Public Accountant in 
New York is concerned as far as getting an educational 
background? What was necessary to get that degree? 

A. You have a four-year degree, and then three years 
experience before you can take your examination, in those 
days, and pass four parts of the examination which includes 


theory of accounting, auditing, commercial law and problems. 


And, you passed all those? 

A. Right. 

You are now certified by the State of New York? 

A. Correct. 

Can you tell me whether or not Falcone was your only client? 
A. No. 

How many clients do you have? 

A. At that time, a dozen or so. 

And, they were merely one of your clients, isn't that so? 
A. That is correct. 

You went, I suppose, on other days to other clients, isn't 
that true? 

A. Right. 


Were they all in the cheese business? 


A. No; electronics, welfare pensions, trucking, ravioli. 


Varied businesses? 

A. Yes. 

Were you ever asked to do anything improper by Mr. Curreri 
or Mr. Falcone? 

A. Never. 

Now, would you explain what you meant bv the appreciation 
of the building, for example. The building was acquired 
at a rather low price originally, is that correct? 

A. That is correct. 


Would that be the same--if I just lead him a little bit,. 
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your Honor~---that a building bought twenty years ago, 
today might be worth a lot more for replacement? 

A. Today, it would be worth a lot more. In fact, most 
residential property has gone up maybe 8 per cent a year 
or thereabouts. Commercial property, I don't know, but 
they have gone up through the years. 

So you were able to enter the appreciated, or replacement 
value, is that correct? 

A. That is right, because the inflation on a building 
like that, or to replace the machinery, would maybe cost 
you twice as much. 

Certainly, at least twice as much? 

A. Yes. 

So, therefore, the entry was not an improper aert 

A. No. 

That was in accordance with proper accounting techniques? 
A. Of course, it had to be backed up by appraisals. 

And, you z3ked for an appraisal. Do you happen to know 
whether or not Falcone Dairy was investing in a moderniza- 
tion of the Alburg plant? 

A. Yes. I think they borrowed some money to extend the 
plant, improve it, yes. 


And, that was before the fire occurred, isn't that trues? 


A. Oh, yes. 


Now X£ think it was Mr. Cook who asked you whether or not 


the $210,000 credit that was taken wiped out all of the 
assets of Alburg Creamery. Is it not a fact, that it did 
not wipe out all of the assets, but only the accounts 


receivable? 


A. It wiped out the accounts payable of Alburg, 172 against 


210, leaving a figure of $37,000 that Alburg owed Falcone 
Dairy. 

But it did not affect the hank mortgage, did it? In other 
words, it did not wipe out the value of the Alburg land, 
or any of that? 

A. Oh, no. It had no bearing on any other assets. 

It didn't wipe out the insurance or anything, did it? 

A. Oh, no. 

And, this was based upon actual credits which were given 
during the 1971 period, isn't that true? 

A. That is true, according to their statement. 

MR. ANOLIK. Your Honor, I ask this be marked 
as a joint exhibit, if we can. I hate to mark each page 
separately, your honor. 

THE COURT. What are they? 

MR. ANOLIK. These are the actual slips, 
yor Honor, reflected in that journal. 

CHIEF DEPUTY CLERK LAFAYETTE. Defendants' 
Exhibit "G" for identification are slips reflected in 


Government's Exhibit "44". 


(By Mr. Anolik) I show you Defendants’ Exhibit "G" for 
identification and ask you whether or not these slips 
justify--by taking a quick peak at them, as I don't want 
you to go through every one right now--but whether these 
are the slips men are reflected in Exhibit "44", or 

_ "E" in evidence? It is the same thing. (Handed to the 
witness) 

A. Okay. A spot check shows all the credits in here are 
in here. (indicating) I haven't gone through the entire 
list. 

MR. ANOLIK. Okay. Your Honor, we have 
shown this to the Government previously. 

THE COURT. Any objection to "G"? 

MR. COOK. With regard to Defendants' "G", 
your Honor, we would stipulate their admissibility. They 
are records kept in the ordinary course of business; the 
Falcone Dairy Products, Inc. kept these records in the 
ordinary course of business. We stipulate to their ad- 
missibility. We do not want, in conjunction with the 
stipulation, to stipulate with regard as to how much know- 
ledge Mr. Accardi has. 

MR. ANOLIX. I am not asking you to. 

THE COURT. "G" is admitted. 

(Defendants' Exhibit "G" was received in 


evidence.) 
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(By Mr. Anolik) Also, you were asked the question about 
accumulated depreciation, do you remember, which amounted 
to about seventy or seventy-one thousand dollars, or so? 
A. Right. 

When you say “accumulated depreciation," that means de- 
preciation taken over the years? 

A. Right. 

That was not $71,090 taken in one year, was it? 

A. No, from the inception; from the purchase of the 
assets--the equipment, the building, whatever it was. [It 
may have been ten years, twenty years, thirty years since 
the inception. 

A little bit was taken each year? 

A. Right. 

And, that was merely a reflection of how much had been 
taken over the years? 

A. Right. 

This was not a lump sum taken in one year? 

A. Right. 


Now, how long have you been an accountant, by the way? 


A. Thirty~five years; thirty-eight years. 

Mr. Accardi, it was your testimony that ordinarily, per- 
haps, the two hundred ten thousand some odd dollars should 
have been taken in 1971? 

A. It should have been taken at the time it happened. 
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Was there anything improper about taking it in 1974 if it 
was a legitimate credit? 
A. There was nothing improper in view of the fact it was 
a related company and they had losses. They probably felt 
it served no purpose to give Alburg a credit at that time. 
I don't know what their thinking was, but they probably 
didn't appreciate the accounting aspects that a credit 
should be taken when it occurs. 
What I mean is, from the books and records, the credit they 
did take, they were entitled to take? 
A. Absolutely. 
They were not inventing this as a credit? 
A. No. 
They showed you substantiations for it, did they not? 
A. They had credit given to then. 
eta, 

And, they indicated chey had gotten advice of counsel about 
it, isn't that true? Saal 
A. That is correct. 

MR. ANOLIK. No further questions, your Honor. 

THE COURT. Counsel approach the bench, with-— 
out the reporter. 

(Discussion at the bench off the record) 

THE COURT. Ladies and gentlemen. We are 
going to take our noon recess and our afternoon recess, 


and evening recess all at the same time. As I advised you, 
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before the weekend, we have other matters scheduled for 
this afternoon. We'll resume in the morning at 9:30, md I 
will ask you from now, until 9:30, not to discuss the case 
with anybody, or listen to anything about it, or read 
anything about it. See you in the morning at 9:30. We'll 
stand in recess. 

(Court recessed at 12:00 p.m.) 

(February 10, 1976; 9:30 a.m. in the court- 
room without the jury) 

THE COURT. Mr. Anolik, anything you would 
like to say for the record? 

MR. ANOLIK. Yes. I ama little bit concerned 
over the fact, yesterday, a witness who used t~ work for 
Falcone Dairy, by the name of Irene Fried, at the taxpayers’ 
expense, was brought to Vermont. We had spoken to her, and 
it appeared to us that she had some information which would 
be somewhat helpful to the defense. I am sure that the 
Government elicited the same facts from her. The Govern- 
ment elected not to use her, after having brought her up 
here. We think this is not consistent with the spirit of 
Brady versus Maryland, 373 U.S. 83. We are not talking 
about the letter of the case, but the spirit of the case. 

THE COURT. In what respect? 

MR. ANOLIK. In the respect, matters helpful 


or exculpatory to the accused should not be kept «rom the 


jury. Now my clients will have to, if they want to use her, 
bring her back at their own expense to use her. We can't put 
her on, obviously, during the Government's case. So I just 
mentioned that, your Honor, as an aspect which disturbs us a 
little bit. 

Additionally, your Honor, we were here at 
five to 9:00; at 27 minutes after 9:00, I got about thirty-five 
pages of thirty-five hundred material, and I would like to know 
how I can possibly read this to interrogate a witness in time. 

THE COURT. Let's hear from the Government. 


MR. O'NETLL. With respect to the witness, 


Irene Fried, we brought her up here on the basis that her 


testimony would be useful. Yesterday, at noontime, I spoke 
with her and ascertained she would testify, if given the oppor- 
_ tunity, to Palcone's getting all kinds of bad cheese, and things 
like thac. I ascertained it was completely hearsay. There is 
nothing in her testimony that could be used. I said to Mr. 
Murdoch, "We have a witness we are going to release. We got 
her up here and we will have to release her. If you want her, 
give her a subpoena.” Mr. Murdoch had an opportunity to speak 
with her. To say we are violating the spirit of Brady is in 
the opposite direction. We made that witness available to 
speak with them and ascertain the matter and go over things. 
For them to say we are not acting in the spirit of Brady is 


ludicrous. 


With respect to the thirty-five hundred 
material, I think the first day we were in here I indicated: 


we would have thirty-five hundred material ready upstairs to 


be picked up. We have been delivering it in recent times be- 


cause nobody came by to pick it up. 

THE COURT. Was the thirty-five hundred 
material available this morning? 

MR. O'NSILL. It would have been ready, your 
Honor, not too long after nine o'clock. Prankly, most of the 
material turned over this morning I don't think is even thirty- 
five hundred material. What it is, is various reviews of 
records by Agent Axten which we'll not testify to, but rather 
than take the chance something may be inclusive, or the Court 
might rule upon, we simply included this all in there. 

MR. ANOLIK. In connection with the Fried 
problem, Mr. O'Neill indicated he was not going to examine her, 
and we examined her thirty-five hundred and I talked with Mrs. 
Pried. Mrs. Fried indicated she had direct personal knowledge 
of the fact in 1971 there was, in fact, bad cheese, and bad 
cheese at Falcone Dairy Products in Brooklyn. It is not a hear~ 
say problem, ar far as she is concerned. Mrs. Fried indicated 
that she understood she would be called by subpoena, and have 
to come back here, she is greatly inconvenienced in that she 
only had a day's change of clothes and had to go back to New 


York City and not prepared to stay until Wednesday or Thursday. 


THE COURT. Certainly, counsel for both 
sides preparation of a matter for trial, and trial of the 
matter, has to be within the wide discretion of counsel. There 
are many reasons why witnesses "ay be called and then released, 
especially if their testimony is going to add nothing to the 
substance of the trial. 

I think my experience, Mr. Anolik, has been 
the Government, the United States Attorney's Office, in this 
state, acts in good faith. I haven't known af any time when 
they have not. If Mrs. Fried has material you wish to intro~ 
duce, it is unfortunate she is going to have to make two trips 


to Burlington, but if she has testimony of substance, OF evi- 


dance of substance, and you want to put her on in connection 


with the defendants' case, obviously, you will do so. I find 
it difficult to fault the United States for not putting a wit- 
ness on if, in their judgment, they feel they should not put 
the witness on. 

MR. ANOLIK. Your Honor, I am not trying to 
fault them in the sense of strategy. If this were a situation 
where we were trying the case in the witness's own home town, 
there would be no problem, but this is a situation where we are 
trying a case a number of miles from where the witness lives. 
They could have put her on for even one minute, which would 
give us the chance to adopt he: as our own witness on cross 


examination and bring out certain facts helpful to us. 


Now your Honor threw in a gratuitous remark 
you have not discerned any acts of bad faith. I do not know 
this United States Attorney's Office. This is my first case 
with them, and I have no personal knowledge, other than what 
I have gained in this case. However, Mr. Wool advises me he 
will never again have a conference WAGh the United States 
Seeeneas Glebe te thee ak we fact he had a distinct under~ |}, 


sn came a es 


standing that nothing his clients said would be used against 
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shan tn Bk conferences, and he said he was shocked when he 
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fund out they intended to offer as statements against Mr. 
Palcone matters which he articulated loud enough for an agent 
to hear during his conference. Mr. Wool has advised me I have 
his right and his authority to tell this Court he considers 
this an act of bad faith, and I wish to put this on the record. 
THE COURT. You may put it on the recor, 
and it is unfortunate that counsel have come to this situation, 
but certainly, whether or not Mrs. Fried will be called, I 
think is within the discretion of the United States Attorney's 
Office. 
As far as the thirty-five hundred material 
is concerned, who delivers it to who, or where it comes from, 
I think that ia a matter of little moment. Now, Mr. Anolik, 
if you didn't receive it at nine o'clock and expected it to be 
delivered to you, the United States Attorney's Office is on 


the floor above, and in two minutes you could be up there and 


pick it up, if it was available. 


MR. ANOLIK. All I know, your Honor, is Mr 
Murdoch had indicated to me, and he will correct me if I am 
wrong, in the past when it was ready, a young lady came down 
and gave it to us. 

THE COURT. Pine, but if it dcesn't show up 
in that form, it doesn't take any great imagination or initia- 
tive to get it. 

MR. ANOLIK. Except, we don't know if they 
have any, your Honor. 

THE COURT. Then gO up and ask them. We 
cooperate in this jurisdiction, mr. Anolik. 

MR ANOLIK. fr agree, except we don't know 
it. That is the point. 

THE COURT. I appreciate that fact, but one 
minute of your time to find out if there was thirty-five 
hundred material and for whatever reason it had not been 
de livered--- 

MR. COOK. Mr. Anolik has lived in our office 
for the last two days. He was up there all yesterday afternoon. 

MR. ANOLIK. I was up there twenty minutes. 
Mr. Murdoch was up there, not me. 

THE COURT. How the thirty-five hundred 
material is delivered between counsel is not a matter : ie Court 


is going to concern itself with. The court expects that the 


thirty-five hundred material will be delivered some time in 
the morning on the day in which it is going to be used and 
that Mr. Anolik is going to have an opportunity to read it, 

so that we don't have to suspend once we get into the trial, 
and I suggest counsel discuss it with one another and work out 
a system, if you haven't worked out one by now of getting it 
from one to the other. 

MR. O'NEILL. We wish to bring to the Court's 
attention ‘hen the Government objected to the presence of the 
tape. plus the copies of the sales entries, and, if I recall, 
the Court waan't overwhelmed with the idea hec.use we haven't 
previously seen it because it was in our own books, the problem 
“is I would like to illustrate to point up we checked those 
tapes last night, and the tapes dori't total the red entries in 
this boon; the cirtled entries don't necessarily reflect the 
entries in the book. Some of them have, but there may be 
errors. This was the cause of our problem. Luckily, we had 
enough time last night to sort it out. 

We have been handed, this morning, some Al- 
burg Creamery invoices and documents. We appreciate the fact, 
your Honor, as the case goes along everyone develops informa- 


tion. Some things are not in the control of various people. 


From what I understand, these have been in the files of Falcone 
*%* 


Dairy, and we were presented with them this morning. i don't 


know if we will have an opportunity to go over them in cross 


examination of the witness. I am not asking the Court for a 
ruling. We just want to put the Court on notice, if a problem 
arises. 


THE COURT. Is this a witness you are going 


MR. O'NEILL. No. We asked for documents 
pursuant to 168l1(a) of the Pederal Rules of Criminal Procedure. 
First, we started with the list and didn't get that, and some- 
thing resembling it floated in yesterday. Now, we have these 
things, and the naturw of the problem is I really haven't had 
a chance to look at them but briefly this morning. There may 
not be a problem, but we want to put the Court on notice, in 
the event it is. 

MR. ANOLIK. If the United States Government 
had given us all their thirty-five hundred material in advance, 
we would be able to plot a little bit better what we need, but 
the point is we had to have this sen P, your Honor, because 


we were not aware of the fact we needed certain material until 


-we heard the case. So how can we give them mats ial when we 


don't have to put in a case? However, I intend to, in view of 
th. fact what developed in this trial. I don't see any diffi- 
culty. I gave them an invoice I said I might use, but in the 
spirit of fairness, I turna shem over. I am not sure I will 
use them, but I might. 

THE COUTT. You may look at them at some 
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appropriate time, Mr. O'Neill. It is not a matter of great 


detail. Anything else, gentlemen, before we bring in the jury? 
All gight, Mr. Marshal, bring in the jury please. 


(The Marshal conferred with the Court at 
the bench.) 


THE COURT. Gentlemen, we have a request by | 
Mr. Wool to discuss something with me at the bench. I assume 
} 


that is proper to do. Do you want counsel present for this, 
Mr. Wool? 

MR. WOOL. I have a matter in Superior Court, 
a trial, and I stayed here all morning yesterday waiting to 
be called. I was told I would be called at 9:30. 

THE COURT. Mr. Wool, you have been around 
long enough. 


MR. WOOL. I know that, your Honor, but if I 


THE COURT. What kind of a matter do you have? 
MR. WOOL. A contested custody matter that 
will take almost all day today. If I could have an idea of 
when I am to be called, I wiil call Judge Hill and explain it. 
THE COURT. When will you call Mr. Wool? 


MR. O'NEILL. We'll call Mi. Wool as soon as 


we finish with Mr. Accardi. 


} 

| 

| 

could get some indication. | 
| 

THB COURT. | don't think that will be too 


long, Mr. Wool. Call Judge Hill and tell him your problem; I 
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am sure he will be sympathetic. 
MR. WOOL. Thank you. 
(Mr. Wool left the courtroom and the jury 
entered at 9:45 a.m.) 


THE COURT. Go~* ruw:rning, ladies and ge..tle- 


JURY. Good morning. - 
THE COURT. All right, Mr. Cook. 
MR. COOK. Mr. Ascardi. 
(MARIO ACCARDI entered the courtroom and 
resumed the stand.) 
REDIRECT EXAMINATION 
(By Mr. Cook) Mr. Accardi, for the record, you were on the 
witness stand yesterday noon when we adjourned? 
A. That is correct. 
You realize you are still under oath? 
A. Right. 
During the cross examination by Mr. Anolik, you made some 
mention of the fact that you did not see. completely, I 
think it was, che Sales Book of Falcone Dairy, which I 
believe was Government's "44," and the General Ledger of 
Alourg, Government's "43". Do you recall telling Mr. 
Anolik that? ' 
A. That I did not see the complete ledger at the time in 
_the grand jury, that is correct. 


| 
| 
| 
| 
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You didn't mean to imply vou were cut off in any way? 

A. Wo, no. I saw several pages, without going back. 

Now Mr. Anolik also asked yu about--I think he did--there 
was some discussion, at least, with regard to the fact that 
when you made the entry on January 31st with regard to the 


$210,000, that you did so on the basis of a conversation 


with Mr. Falcone and Mr. Curreri, and also on the basis of 
a list that they had retained, is that right? 


a as 


A. That is correct. They had the list and they told me 
that it was--- 


I asked you, did you do it on the basis of the list? 


| 
A. Right. 
Did they tell you they had a list? 

A. They had a list, and I saw some tapes. | 
But, you did not review either the list or the tapes? 
A. No, I did not review them. 
And, I think the exhibit which was admitted provisionally 
yesterday, Defendants’ "F" and Defendants" "E", you will | 
recall you saw Defendants' "F" and Defendants’ "z” yesterday? 


A. Yes. 


You aren't prepared to say you ever saw them before, are you? 
A. No, just the tapes, the adding, but I did not sea this. 
You aren't prepared to say there is anythirg on Defendants' 
"FP" or "E"“, which are the tapes, you saw previously? 

A. No. The tape, without that Xerox copy, sir--- 


3 Py 


I don't want to get your testimony wrong. 
A. Okay, sir. 
You aren't prepared to say you ever saw Defendants’ 
before yesterday? 
A. You are correct. 
MR. ANOLIK. That is Defendants' "F"? 
MR. COOK. Yes. 
(By Mr. Cook) Now, are you aware of the fact that Falcone 
wought from other suppliers of cheese, thar Alburg, in 
.1971? 


. Ae Yes, sir. 


Do you know anything about the Milton Cooperative account? 


A. Yes, they purchased from Milton Coop. 

That would be a substantial amount of cheese? 

A. It would be. 

In fact, you probably know, was that more cheese than from 
Alburg during 19717 

A. It is hard to say. Alburg produced more whole milk 
cheese and Milton probably produced what is known as part 
skim and part whole milk. As far as the quantity is con- 
cerned, I couldn't say to which plant they shipped more. 
Would you say Milton was a big supplier of cheese to 
Palcone? 

A. Oh, yes, it was a big supplier. 

Now I believe you mentioned in your grand jury testimony, 


and you mentioned also in your testimony yesterday, that 
Mr. Falcone and Mr. Curreri had told you that this 
$212,000 list which they said was bad cheese, was due to 
polluted water? 
A. Right. 
That this matter of thi. $212,000 credit had been taken up 

_ with their attorney, and that it was as a result of conver- 
sations with their attorney that they indicated to you that 
you should put this credit in the books, is that about right? 


A. That is correct. 


| 
| 
| 


Now I take it that you, yourself, were not present when Mr. | 
Curreri and Mr. Falcone had conversations with their attorney? | 
A. I was not present. 
And, you understood that attorney to be Mr. Joseph Wool? 


A. Yes, their bankruptcy attorney. I did not know the 


name at the time, but now I do. 

But any conversations which occurred between Mr. Wool and 
either Mr. Falcone or Mr. Curreri regarding any credit of 
$212,000, you, at no time, were present during those 
conversations? 

A. I was not present. 

Now I think you testified yesterday--you tell me if I am 
wrong, it has been ewenty-feer hours--that there was a per- 
iod of time in, I believe, 1974 when Falcone Dairy's indebt- 
edness went from $300,000 to $500,000. Dia you testify 
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something to that effect? 

A. The indebtedness went from three to five? I don't 
recall, sir. 

Did you testify their indebtedness increased during the 
period 1974? 

A. Their indebtedness to wham, sir? 

Well, the general indebtedness of Falcone Dairy. 

A. Well, their indebtedness did increase through the 
years, because of losses. 

Now, in other words, it will be your testimony they had a 
bad financial picture? 

A. Thev had a bad financial picture. 

Do you know whether or not they ever went into bankruptcy? 
A. No, not officially, but, in effect, business was dis- 
continued in January of 1974. They had no funds to operate; 
they couldn't buy cheese; they had no credit, and they 
couldn't pay the bank. 

Palcone Dairy never filed for bankruptcy? 

A. No, not legally. 

Now I guess.one last subject matter. You testified at 
langth yesterday, how, after discussions, I believe you said, 
with Mr. Joseph Falcone and others with regard to an impor- 
tant expective loan around December of 1972, or January of 
1973, you made an entry in January of 1973 increasing the 
assets, or the appreciation of the assets of the corpora- 


tion by around $300,000? 

A. “at is correct, sir. 

And, you stated that you thought it was a justifiable 
increase? 

A. Yes. 

But it is a fact, is it not, that you took that off the 
books some three months later? 

A. I took it off in view of the fact that the loan was not 


consummated. 


Pert? 
So you left it on the books for three months without the 


appreciation of $300,000? 
A. That is correct, sir. 
And, as I understand your testimony, you were, during this 
period of say July 1971 through up until about maybe May 
of 1974, you were at Falcone Dairy Products at least once 
a month, and some times more than that? 
A. That is correct, sir. You have to remember there were 
several companies in that same office. 
And, it is my understanding that during the period, we'll 
say, from July of 1971--- 
MR. ANOLIK. I object to what the Government's 
understanding is. May the question be posed to the witness? 
MR. COOK. I will reframe the question. 
THE COURT. All right. 
(By Mr. Cook) From July, 1971 until January, 1974 had Mr. 


Joseph Falcone ever told you that he was withholding credit 
with regard to Alburg Dairy? 

A. No, sir. 

You said it was a complete surprise to you? 


A. On the credit, that particular credit, yes. I did 


not know until either January or February; thereabouts. 


Of 1974? 

A. Correct. 

Never discussed during the preceding 2-1/2 year period 
that those credits existed? 

A. That is correct. 

Did you ever describe the $300,000 entry as "eye wash"? 

A. No, not "eye wash," a “wash,” in that it was entered 
and then cancelled out. That is what I mean by “wash". I 
don't know where». the “eye” came in. 

And, it is my understanding, as best as you can recall now, 
that you would have had the conversation with Mr. Falcone 
or Mr. Curreri, I think it was your testimony yesterday, 
with regard to the $212,000 entry in either January or 
February of 1974? 

A. Yes. 


MR. COOK. May I bave just a moment, your 


THE COURT. Yes. 
MR. COOK. You may inquire. 


‘357. | 
RECROSS EXAMINATION 

(By Mr. Anolik) Mr. Accardi, will you just describe again 
to the jury what a "wash sale" or "wash transaction” 
really is? 
A. A “wash" is a slang expression used for doing something 
and then undoing it. 
Is it an accountant's phrase? 
A. That is right, the effect is nil. The effect is nil. 
Like a new transaction cancels out the transaction? 
A. That is right. 
That is done all the time in accounting practices, isn't it? 
A. Yes. 
Where one transaction cancels out another? 
A. Right. Some times you have contra items, several 
accounts. The paper work washes out the other--I.0.U., you 
owe me. It is the same amount, and it is washed out. 
That is an expression accountants use all the time? 


A. Yes. I use that expression. 


Mr. Cook asked you whether or not Mr. Joseph Falcone ever 


told you about the credits. The credits were right in the 
beoks, weren't they? 

A. Yes. 

All these Gredits were recorded regularly in the books, 
isn't that true? 

A. Right. What I am referring to is the credit taken 


against Alburg. 

In other words, the reason you weren't told, it wasn't 
taken until January of 1974? 

A. That is right, of which I was not aware of. 

But the taking of the credits during 1971 were right in 
the books, weren't they? 

A. That is correct. 

That wasn't kept from you? 

A. No. 

In fact, you entered them in the General Ledger? 

A. The advice to me was the credit was to be taken 
against Alburg. 

In other words, what you were testifying to yesterday is 
that ordinarily it should have been taken in 1971? 

A. Two years back. 


So they took it in 1973? 


A. Yes. 

But there is no doubt the credits were there? 

A. Absolutely. 

Now let me ask you this, Mr. Accardi. When you say the 
$300,000 loan, or whatever it was--- 

A. Appreciation. 

Was taken off the books, this was not something that was 
improper, was it? 

A. No. 


Will you explain to the jury how that works? 

A. According to management, in trying to obtain a loan, 
they tried to show the correct picture of the value of 
Alburg, and in many cases the market value of a plant 
could exceed the book value of the plant on the books. In 
order to bring the value up to as close to market value as 
possible, you make an entry to raise the value of the 
plant, the building, machinery, whatever, and offset it by 


a credit known as an "appreciation in value not realized" 


because the only time you realize something is when you 
sell. it. 

It [8 a paper entry? 

A. It is a paper entry giving effect to the market value 
of the asset, because the book value on the books was not 
the proper value in the sense that the plant and machinery 
was worth more than the books show. 

In other words, Mr. Accardi, if, for example, you bought 
a house in 1950 for $20,000, it might now be worth $45,000 
but it is on paper until y~~ sell it? You don't have the 
$45,000, isn't that true? 

A. Right. Very often, when you make a loan they ask for 
your assets, what you own, and your residence. Many 
people put down the home rate. The market value of their 
residence, instead of being $25,000, it might be $50,000. 
But they don't have the fifty in their pocket? ) 


A. That is true. 

Wnen the loan they were seeking to obtain did not go 
through, there was no reason to list the market value? 

A. That is true. 

That is the reason it was cancelled out 

A. The reason it was put on the books was upon the advice 
of their attorney who tried to negotiate a loan. 

Who was that? 

A. I believe it was Jack Arnold. He insisted it would be 


better to put it on the books so anybody lcoking at the 


books would see it was on the books. 


Nothing was withheld? 

A. Nothing was withheld. As a matter of fact, the entry 
shows this is a temporary entry; that it would be finalized 
and put on the books officially at such time as the loan 
went through, and if all the legal paper work was done; 
the legal transfers. 

So there was full disclosure? 

A. Pull disclosure, absolutely. 

Now let me ask you this, Mr. Accardi--by the way, where 
do you live? 

A. In Brooklyn, New York. 

You don't live in Vermont? 

A. No, sir. 


You cam up here by airplane, is that correct? 


A. That is correct. 

Now, Mr. Accardi, let me ask you this. Let us assume that, 
for example, a customer of Palcone Dairy seeks to purchase, 
let's say, $50,000 wort? of cheese, okay, and they obtain 
&@ $10,000 sampling of that and find it no good; they, 
therefore, reject the entire batch. would you explain to 
the Cour’:, as an accountant of quite some experience, how 
the books of Palcone might reflect that transaction, and 
how the prospective customer might reflect that? Would ypu 
just explain that? 

A. As far as Falcone, their general policy would be to 
bill the customer for the $50,000, in this case, and if 
the customer only took $10,000 of that and rejected forty, 


order, it is very possible they would charge the customer 
$50,000, then cancel out the whole $50,000. 


| 
} 
according to the practice of the bookkeepers on a perticular 


A credit? 

A. Make that a wash-~again, for paper work--and they will 
show back as a charge, $10,000. So, in effect, the sale 
was $10,000. 

What would the customer's book show? 

A. I don't know what they woul4 do. It is a matter of 
good practice if a bill is approved, and the cheese is 
approved, the customer would enter the whole $50,000. 

What if they had not approved it? 


A. It is whatever their practice is. They may hold that 
bill out and never enter it. 

In other words, they might only enter the $10,000 actually 
purchased? 

A. Yes, because the cheese was good to the extent of 
$10,000 worth. 

Isn't it quite possible, Mr. Accardi, there would be a 
greater credit for that customer on the books of Falcone 
than there would be in the books of the customer? 

A. Absolutely. It depends on what their bookkeeping pro- 
cedure is. One thing is that the result comes out right. 


If it is fifty minus forty, equals ten, ten is the figure. 


If it is fifty minus fifty, plus ten, ten is the figure. 


It is the result that counts. 

So it is quite possible the books themselves might not jive? 
The customer might owe only ten? 

A. Right. The bookkeeping procedure might be different. 
The customer may enter the whole fifty thousand and receive 
exetit for forty, and he has ten owing, and he pays the ten. . 
Some people will not enter the fifty thousand until such 

time that the bill is approved for payment. They say, “Why 
should I put this bill on the books? I am not going to 

pay it, it may not be good, or it may not be the item I 


want,” and so on. 


So there could be various ways of entering these thingy? 
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A. The important thing is, when you get down to the basis 
of what is the net result of the transaction, tnat is 
what counts. 
Now, Mr. Accardi, Mr. Cook asked you whether or not you had 
conversations with Mr. Joseph Falcone about credits in 
general. Was Mr. Joseph Falcone really anybody you would 
discuss the books with? 
A. Not generally, unless it was an important management 
function. 
But he didn't pwrsonally keep the books, did he? 
A. Oh, no. 
The girls ir the office kept the books? 
A. That is true. 
How long have you known Mr. Palcone, by the way? 
A. Twenty-five or thirty years. 
He has never been a bookkeeper, as far as you know? 
A. Oh, no. 
He is a cheese maker, isn't that true? 
A. That is right. 

MR. ANOLIK. No further questions. 

REDIROCT EXAMINATION 
(By Mr. Cook) You say this "wash," is a usual thing, a 
usual transaction in accounting? 
A. It is a cancellation, yes. 


But it assumes that things are properly cancellable, does 


it noi? 

A. Of course. 

Well, can you tell me, isn't there an inconsistency when 

you state on official records of Falcone Dairy Products 

that their assets have increased $300,000? 

A. Right. 

And then three months later, you make an entry indicating 

that $300,000 is lost somewhere, no longer existing? 

A. Yes. 

Isn't that an inconsistency, except unless there was a 

fire, or unless you had damagerto your property, or unless 

you have lost assets? 

A. No, sir. There is full disclosure in this csespect 

when the assets are increased, because the appreciated 

value is shown as an increase in assets. You are correct 
that respect. On the other side of the fence, you have 

an increase in capital or surplus, and it balances out. 


You have an increase which represonts a surplus not through 


the orda.iary way of increasing surplus, or which represents 


surplus, represents accumulate >rofits iftter federal income 
taxes. Nev «ow have another situation here where a capital 
or surplus rose in view of the fact the taxes increased 
$300,000. Therefore, we have an offseting figure of 
$300,600, on those unrealized appreciation in value of 
assets, which you will find in any accounting textbook. 


Now when this was canceled, the unrealized appreciation 
was wiped off, and the increase in the: value of the assets 
was wiped off, so the slang used is to use the word "wash" 
or canceled. 

On the basis of this accumulated appreciation of $300,000, 
did you prepare any financial statement for any prospective 
loans which reflected this? 

A. That is correct, sir, with full one hundred per cent, 
and I use the words "100 per cent disclosure". 

Where are those applications now, do you know? 

A. I ao't know, sir. 

Who were they given to? 

A. I assume, the loan broker; the attorney cr whoever 
negotiated for the loan. 

Well, you say you prepared them? 

A. TI prepared the financial statements. 

Who did you deliver them to? 

A. I left them at the office for delivery to the loan 


negotiator. Whether it was the attorney, I don't know. 


You delivered them to Faicone Dairy Products? 

A. That is right. Whether they mailed it to him or not, 
> jon't know what went on. I did my job; I prepared an 
unaudited, ful’y disclosed, qualified, and 100 per cent 
qualified with no strings attached; complete disclosure. 


You mentioned something that this was an unaudited statement? 


A. Right. May I please read it to the Court? 

Before you do that,.tell me what is an unaudited statement? 
A. “Unaudited” means I did not verify the cents, the 
figures, primarily in corresponding with creditors or 
customers, like confirming a bank balance. When the bank 
wants you to confirm a bank balance, they send you a state- 
ment, “kindly confirm the balance," and you will say whether 
or not it is okay, and what is the difference. “unaudited” 
means it. is taken from the books and accounts as they are 
present«d without you going and doing ary investigation 

as to the accuracy cf accounts receivable, accuracy of 
accounts payable, accuracy of notes payable, accuracy of 
inventory. Because it is submitted unaudited, in a general 
sense, means ‘ou did not do any real investigation outside 
of taking it from the books and records as they appear, 

and taking those figures and putting it in the prope: cate- 
gory, whether assets, liabilities, or capital income or 
expenses taken from the »ooks as prepared by the staff. 

May I read to you this pa ticular statement. (Reading) 
"Unaudited financial statements with notes attached, Decem- 
ber 31, 1972," addressed to the "Board of Directors and 
Stockholders, Falcone Dairy Products. I submit herewith 
the balance sheet of Falcone Dairy Products, Inc. as of 


December 31, 1972, and the related statement of lor ia 


retained earings for seven months then ended. These state- 


ments were not audited by me, and, accordingly, I do not 
exp"ess an Opinion on them. The aforementioned financial 
statements are restricted to internal use by the client 

and, therefore, do not necessarily include all disclosures 
that might be required for a fair presentation." Now here 
comes the notes to the financial statement, which is part 
of the financial statement. (Reading) "Income and expenses 
were taken from books and records of Falcone Dairy Products, 
Inc. Alburg Creamery, Inc. is 100 per cent owned by 
Falcone Dairy Products, Inc. The value of Alburg Creamery, 
Inc. was determined by the officers to have a market value 
of $360,000. The original net book value of Alburg Cream- 
ery was increased $301,000, which represents an unrealized 
appreciation in the value of the investment. The land 
owned by the three stockholders of 365 acres in Vermont was 
valued at $1,000 per acre for a total of $365,000. The 
land title is in process of transfer t') Falcone Dairy Pro- 
ducts, Inc. The land transfer is subject to legal consumma~- 
tion.” Okay, here is something else. (Reading) "Invest- 
ment of $290,000 in C.O.F. Realty, Inc. which is currently 
owned 40 per cent by the stockhclders, the Falcone Brce*hers, 
was derived as follows by the officers: Market valie of 
realty, $1,125,000; 40 per cent interest represents 


$450,000; mortgage on real estate, $400,000; their share, 


or 40 per cent, $160,000. Net interest of stockholders, 
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290,000." In other words, the Falcone Brothers had an 
interest, market value interest, in this particular real 
estate property to the extent of $290,000. Now the net 
interest was transferred to Falcone Dairy Products, Inc. 
This is what you see on the books. "This was subject to 
consummation of legal transfer which is in process, per 
attorney." He is the fellow that is presenting this appli-. 
cation, whatever application he made out to the bank, or 
other loan people. (Reading) “Officers loans of $76,000 
was donated to the corporation subject to inclusion in 
corporate minutes." The officers had the loan on the books 
of Falcone Dairy Products; $76,000 in loans, and the boys 
were willing to donate this to the corporation, provided 
they rut it in the minutes, did it legally, and so on. 

Now the capital stock common, therefore, the capital value 
of the Falcone Dair-’, was increased $655,000, because of 
the $365,000 land value and because of the $290,0)0 value 
in this particular real estate company they owned, subject 
to constwmmation of legal transfer. I don't know if anybody 
could qualify this any more. (Reading) "The Bankers Trust 
loan of $459,900 is secured by receivables, inventories, 
and persor:... stockholders' signatures," which shows that 

th » had goons * sough e lot of trouble trying to get money 
to survive, and mort«sging every particular thing they owned. 
If I could interrupt. It is not responsive to the question, 


but I take it the financial statement is what you have 
been reading from? 
A. That is right, sir. 

MR. COOK. I would like to have it marked, 
if I may. 

MR. ANOLIK. No objection. 

MR. ACCARDI. This is my own copy. I would 
like to keep this. 

MR. COOK. We can make a copy for you. 

MR. ACCARDI. Very good. 

CHIEF DEPUTY CLERK LAPAYYTYE. Government's 
Exhibit "74" for identification, Unaud -ed S ‘tement, 
December 31, 1972. 
(By Mr. Cook) I want to ask you once agi ., Mr. Accardi, 
this $300,000 entry you entered it, first of all, in the 
Alburg ledg er? 
A. Falcone ledger, sir. 
I am sorry, Falcone ledger. On what date? 
A. December 31, 1572. 


And, again you have testified that the appreciated in- 


creased by $301,000? 


A. That is correct, sir. 
That is on Page 2 of that ledger? 
A. Right. 


Now you testified yesterday that you took it off on Page 5? 


A. Righc. 

Is that right? 

A. Correct. 

And, that means that you washed it out? 

A. Canceled it out because the loan did not go through, 
and this was canceled out as of May 31, 1973. 

Which was three months later? 

A. The reason it was closed out then--- 

Answer my question. 

A. Yes, it was closed out. 

snree months later? 

A. Pive months later. 

And, are these the only two entries in Government's "43" 
which is what I have been referring to, which reflects 
that $301,000 entry? 

A. Yes. As far as Alburg is concerned, you are correct, 
sir. The $301,000 pertains to Alburg, yes, and the other 
items pertain to their other personal entries. Those are 
the two entries; you are correct. 


So it is fair to say, is it not, you are putting the appre- 


ciation acccunt right back where it was five months before? 


A. J canceled out; yes, sir. 

So, isu't it fair also to say that it didn't lose any 
appreciation during that period? 

A. No, we didn't lose anything. 
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So is it fair to say that when you took it off. - really 
took something off that didn't accurately reflect the 
appreciation? 

MR. ANOLIK. I object, your Honor. That is 
argumentative. 
A. When we took it off, we went to the book value which 
was on the books all the time. 
(By Mr. Cook) I want you to answer my question. 
A. Go ahead, sir. 
You increased the appreciation? 
A. Right. 
And, I think you said nothing happened to change it? 
A. No. 
During the five month period? 
A. Of course, if the market value was $360,000 in December, 
the market value should be around the same thing after five 
months; that is, as far as the market value is concerned. 
What you jusc said, the appreciation, after you increased 
it to make it accurate, remained constant, or about con- 
stant? 
A. Yes, subject to market conditions in five months. It 
could not change drastically. 
But, you turned right around and on the books of the corpora- 
tion, you made a deduction of $300,000 which did not 


accurately show that appreciation as it existed at the time 
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you made the deduction. Now isn't that true? 

A. I canceled out when the entry was made originally. I 
said it is on the books subject to consummation of the 
loan, and what I did, was increase the value of the assets, 
increase the unappreciated value of the building. So, I 
put a plus ten here and I put the plus ten here, and it 
balances out, and I said that if the loan went through, 
this appreciated value would remain on the books. If the 
loan was not--I didn't know what was going to happen in 
five years, five months, hence, I said if the loan did not 
come through, I would wash it out, cancel it out, take 
out the ten dollars here and take out the ten dollars. 
Whether or not you agree with me, after you made that de- 
duction five months later, you did not accurately reflect 
on the books of the corporation what the appreciation was? 
A. According to the officers, that building and plant, 
and the machinery, because of inflated values, was worth 
$360,000. They know more than I do. They have been in- 
volved in the plant and they know what tne plant is worth. 
They have seen what kind of plants were for sale and how 
much money they ask for them. It was their honest opinion 
the value was $360,000, and I said that upon figures sub- 
mitted by the officers, and I put that down there. I said 
that this is going to be here only temporarily. This 


business started two years later. You have full disclosure 


there, Mr. Cook; this entry will stay on the books if the 
entry is consummated and to stay on the books, I wanted 
to make darned sure that the attorney-transfers all these 
assets, legal title, put it in the minutes, and so on. 
I want to ask you, once again, on May 31, 1973 did the 
entry which you made correctly reflect the appreciation of 
the assets of the corporation? 
A. It correctly reflects the book value prior to the time 
I made the entry. 
Did it, at that time, correctly reflect the appreciation 
of the assets of the corporation, that entry? Can you 
answer that "Yes" or "No"? 
A. I would gay that -he value of the plant and machinery--- 
Can you answer that “Yes" ox "No"? 
A. No. You would have to get that appraised properly, sir. 

MR. COOK. May I have just a moment, your 
Honor. That completes our redirect examination, your 
Honor, but we would offer this in conjunction with the 
witness's testimony. e 

THE COURT. They have already agreed to it, 
so it is admitted. 

(Government's Exhibit "74" was received in 


evidence.) 


CROSS ZXAMINATION 
(By Mr. necarai) Mr. Accardi, just to clarify in the jury's 


mind and the confusion that appears to be in the Govern- 
ment's mind, would you tell me before the entry in December 
appreciating the value of the real estate by some three 
hundred odd thousand dollars, what was the value listed at? 
Wasn't it book value? 

A. Yes, sir, which is a regular accounting proc: dure. 
Assets ordinarily are listed at book value, isn't that true? 
A. That is right. 

You don’t list assets at market value? 

A. No, sir. 

Yeu would be changing them every year, isn't that true? 

A. That is right. 

So you list them at book value? 

A. Right, and if you hawe owned stock in the lazt two 
years prior to the upsurge, you will have to change it six 
times a day. 

That is right. So for the purpose of obtaining a loan, 
the officers were willing to merge their own personal 
fortunes, not corporate items, their own personal property, 
isn't that true? 

A. Correct. 


And, therefore, for the purpose of obtaining a loan only, 


you put in temporarily, we are going to list this asset not 


at book value, but market value, isn't that true? 


A. Correct. 


Then when the loan didn't go through, you returned it to 
book valus, isn't that so? 

A. Correct. 

There « ° r~ cheatiny, was there? 

A. No, and “at was done in December. We said if the 
loan went through, we would put it on the books legally 
and so on, and the transfers and so on, but if the loan 
did not come through, we would cancel it out. 

You returned it to book value? 

A. Yes, right. 

Now, Mr. Accardi, isn't that in accordance with proper 
accounting procedures? 

A. Yen, sir. 

There was no trickery there? 

A. No, sir. The full disclosure, unrealized appreciation, 
and every book in the country will tell you that there is 
such an account where you raise the value cf the assets 
and you raise the value, you appreciate the value. Why 


do you use the word “unrealized,” because you never realize 


anything until you sell it, so at that point it is unrealized. 


Now when it is returned to book valu in May, anybody who 
has accounting experience knows that it is back at book 
value, isn't that true? 

A. Correct. 


And, they realize the market value is almost always differ~ 


ent than the book value, isn't that true? 

A. Very true. ° 

Consequently, nobody was deceived and nobody was defrauded, 
isn't that true? 

A. Right, especially since you had 110 per cent disclosure. 
You say 110 per cent, because it was more than 100 per cent 
disclosure? 

A. Right. 

Thia statement now marked Government's Exhibit "74" which 
is now in evidence, reflects you decided to disclose every- 
thing, isn't that true? 

A. Absolutely. 

And, it was. disclosed? 

A. Right. 

And, Mr. Palcone aske“ y.u to give a complete disclosure, 
didn't he? 

A. Absolutely. 

Dia he ever tell you to withhold any :snformation? 

A. Not at all. In fact, Mr. Palcone and I wanted to show 
that particular result on awash sheet. I said, “Why put 
it on the books if the loxn doesn't go through, cancel it 
out,” and as Mr. Cook said, the attorney won out in the 


sense he would like to see it on the books. This way, 


any one examining the bocks would see it in this little 


particclar boo:. He would go through the books and see the 


values. 

When he saw the value, he knew it was market value because 
it was disclosed? 

A. Of course. 

So the person you were seeking the loan from was not being 
deceived either? 

A. Right. I don't know what happened aft.r that. I did 
my work. What happened with the attorney, with the loan 
broker, I don't know. I did not fill out the loan applica- 
tion. I submitted what I was supposed to submit, and 
there it is (indicating) and my work stopped at that point. 
Were you ever askid to do anything ‘mproper by Mr. Falcone? 
A. Never; never. 


MR. ANOLIK. No further questions, your Honor. 


THE COURT. Mr. Cook, any questions? 


MR. COOK. No further inquiry. 

THE COURT. All right, Mr. Accardi, you may 
step down. 

(Mr. Accardi left the courtroom and Avtorney 
Joseph S. Wool entered.) 

JOSEPH S. WOOL, Sworn 

DIRECT EXAMINATION 
(By Mr. O'Neill) May we have your name, sir? 
A. Joseph S. Wool. 


You are a lawye« here in Burlington? 


A. I an. 
Mr. Wool, has there come a point in time in your work as 
an attorney where you represented Alburg Creamery, Inc. 
with respect to the bankruptcy proceedings: 
A. Involuntary bankruptcy. 
The answer to the question is "Yes"? 
A. Yes, I have. 
I siucow you what is marked Governmert's Exhibit Number "60". 
Have you seen that dccument before? (Handed cto the witness) 
A. Tf have. 
Mr. Wool, these pages aren't numbered. We'll have to file 
through them and perhaps number them. Could you let me go 
through them, please? 
A. Certainly. 

MR. ANOLIK. May we have the exhibit number, 
your Honor? 


~ 


THE COURT. Sixty. 


(By Mr. O'Neill) Showing you the first page of Government's 


"60," where there are two spots where there appears to be 
the signature of Joseph S. Wool, I take it those are your 
sicnatures? 

A. They are. 

Down at the bottom of the page where is says underneath your 
name, “Notary Public,” was this sworn to in your presence? 


A. It was without raising his hand, but it was sworn to. 
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In other words, Mr. Joseph Falcone swore to this statement 
and you notarized it? | 
A. That is correct. 
Now, Mr. Wool, thumbing through here to a page which is 
entitled oa it “Oath to Schedule A." I show you an oath : 
signed by Joseph Falcone; is that correct? (indicating) 
A. That is correct, and notarized by me. 
Once again, Mr. Palcone swore to this oath in your presence? 
A. That is true. 
Mr. Wool, direcing your attention here to page entitled, 
“Oath to Schedule B,“ we have an oath at the top. Once 
again, did Mr. Joseph Falcone sign this in your presence, 
and you notarized it as having been sworn to? 
A. Yes, sir. 

MR. ANOLIK. We have conceded all that, your 


THE COURT. We'll let the Government proceed. 
(By Mr. O'Neill) Lastly, Mr. Wool, the page entitled 
"Statement of Affairs Continued,” there are two signatures 
here of Mr. Falcone. He signed those both .. your presence? 
A. There are three signatures. He signed them in my 
presence, and I notarized all of them. 
You notarized them after the oaths? 


A. Yes, sir. 


directing -your attention to January 31, 1974, 


Now, Mr. Wool, 


oe ee aa 
ee at give 


do you recall being in this building for a hearing in the 
Bankruptcy Court with Mr. Falcone and Mr. Curreri? 


A. If there was a hearing on that date, I assume I was 


here with then. 

Around that peric i of time, you were here for bankruptcy 
proceedings? 

A. Yes. 

Did there come a point in time, following a break in the 
proceedings, when you had a conversation with Mr. Curreri 
with respect to bad cheese that Mr. Curreri, or the Falcone 
Dairy Products, had a few years ago? 

A. “Yes, I did. ~ 

Would you indicate to us, basically, what that conversation 
was? 

A. Well, I had many spinniuaihinds: and I don't know what 
conversation you are alluding to. 

Let me rephrase the question, if this will be of some 
assistance to you. 

A. All right. 

Did Mr. Curreri, at some point in time, indicate to you that 
Palcone Dairy prabesne had bac. cheese in 1971? 

A. Yes, he did. 

And, did you indicate to him an opinica based on the fact 
they had bad cheese, they could take credit for that bad 


cheese on the bankruptcy? 
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A. I did. 
Q I take it, you, yourself, did not in any manner check the 
bad cheese, or verify it. You were going on his statement, 
is that right? 
A. I have “o answer that in a different way rather than 
just "Yes" or "No," if I may. . 
Q Let me rephrase the question. 
MR. ANOLIK. The witness shoul ss permitted 


to answer the question. 


_ THE COURT. We'll let counsel rephrase the 
question. | 
Q (By Mr. O'Neill) Mr. Wool, did you, yourself, verify any | 
( . bad cheese in 1971? 
A. I was not their attorney in 1971. 
Q Would it be fair to state in 1971 you did not have any 
connection with them, or see any bad cheese at the Falcone 
Dairy Products? 
A. I don't recollect ever seeing ary bad cheese. 
Q When you gave the opinion, it was based upon the assumption 
that Mr. Falcone was correctly stating to you what took place? | 
A. Of course. | 


Q In other words, what I am suggesting is you were presented 


with a certain set of facts; you, in good faith, gave him a 
proper legal cpinion? 
A. Absolutely. 


There is no question as to the propriety of your le7val 
opinion as to that date, is there? 
A. None whatever. 
Your legal opinion was postured on the assumption the 
facts represented to you were correct? 
A. That is correct. 

MR. O'NEILL. That is all we have, your Honor. 

CROSS EXAMINATION 

(By Mr. Anolik). Mr. Wool, how ios: have you been practic- 
ing lav in Burlington? 
A. 1938, 
And, you are a native born Vermonter, are you not? 
A. That ir corracc. 
Mr. Wool, you .epresented the gentlemen whe are now defend- 
ants in the case, or, at least, represented their interest 
in connection with the Alburg bankruptcy, did you not? 
A. It was an involuntary petition in bankruptcy, and I 
represented them after the fire. 
Would you expiain just very briefly, Mr. Wool, to the jury, 
what an involuntary petition in bankruptcy is? 
A. Itisa bankiuptcy thct has been forced upon you by 
your craditors who feel by putting you into bankruptcy they 


may salvage more from whatever assets there are than by 


allowir. you to stay in business and hope you will pay them 


over a period of time. 
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Q Can you tell whether or not the defendants here--mMr. 
Palcone, in particular--had a conversation with you indi- 
cating that he was prepared for a plan to pay off one 
hundred cents on the dollar? 

A. Yes. 
MR. O'NEILL. Objection. This is simply 
self-serving hearsay. There is no excevtion to hearsay 


that lets this in. 


MR. ANOLIK. Your Honor, I submit this is 


the very basis of the charges here, your Honor. 

MR. O'NEILL. It is ‘%ill hearsay. 

COURT. ‘me to the bench. 

(At the bench 

MR. ANOLIK. Again, I have to say I don't 
understand how this can be self-serving. He is a Govern- 
ment witness; he is being asked about conversations with 
the clients, and the good faith of the clients is brought 
into question, but say, of course, ‘ou don't know anything 
other than what they told you, isn't that true? Well, 
anything that you ask about « defendant, according to the 
Government, is self-serving. What am I suppese to do, 
ask things hurtful to them? Of course, I am going tc ask 

things that are helpful but not self-serving. Self-serving 

can come only from the lips of the person. 


THE COURT. I understand the way self-serving 


is usei, and in the sense, I guees, the Government is using 
it. In what sense are you using it? 

MR. O'NEILL. Here is the basic problem. 
What Mr. Anolik is doing is going into making Mr. Wool his own 
witness, going beyond the scope of dirsct. We are aware of 
the tact Mr. Wocl has a busy schedule and rather than being 
brought back, if he is put back on the witness stand, he can't 
simply ask what the defendants tcld hir. What, basically, toey 
are doijig is not havin; she defendants take the witness stand 
and putting in a defense. 

MR. ANOLIK. Your Honor, I will represent now 
my clients are going on the stand. So the Government will not 
be daceived of what I am trying to do right now, on the record, 
your Honor, my clients intend to take the stand. Baal 


MR. O'NEILL. If they are going to take the 


witness stand, why do we get into this purely hearsay? 


MR. ANOLIK. Mr. Wool will be in the Virgin 
Islands this Priday. 
MR. O'NEILL. We'll finish long before Friday. 


MR. ANOLIK. I don't know if I will, your 


THE COURT. Upon the representation that your 
clients are going to take the stand, we think it would be 
preferable if Mr. Wool testifies as part of your case. He is 
local and he can be made available, and he can be made available 
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before Friday if we don't get to that point. You call that to 
my attention, at that point, and if there is an area you want 
him to cover, we'll make him available so it won't interfere 
with his trip to the Virgin Islands. 

MR. ANOLIK. I understand the rule I am per- 
mitted to adopt any witness as my witness, and I am not limited, 
necessarily, to direct examination, if I want to take it on 
thus, and I think it is unfair to have these statements that 
the Government brought out just hanging there, because the in- 
sinuations were that the clients were keeping something from 
Mr. Wool. That was insinuating. 

THE COURT. I have some doubts at the present 
state of the evidence, anyway, this is a particularly relevant 
area for you to go into. I think it certainly could become 
relevant later on. 

MR. ANOLIK. Well, your Honor, I do want to 
gay this. If, by reason of the progress of the trial, with 
Mr. Wool's other commitments, heait or otherwise, he is un- 
available later, we will ask for a mistrial later. 

THE COURT. You are a great one to request 
for mistrials. 

MR. ANOLIK. This is only tae second time I 
have done it, your Honor. 

THE COURT. We'll take a chance on Mr. Wool's 


health and Mr. Wool has never failed to meet a vacation commit- 


ment yet for reasons of health or otherwise. That is our 


ruling, and the Government will have to take the chance he 

may not be available. 

(End of discussion at the bench) 

CHIEF DZPUTY CLERK LAFAYETTE. Defendants’ 
Exhibit "H” for identification is Letter to Representatiye 
of Creditors, dated October 29, 1973. 
(By Mr. Anolik) I show you Defendants’ Exhibit "H" for 
identification and ask yor whether you recall dictating 
that letter? (Handed to the witness) 
A. TI do. ‘Alburg Creamery had been incorpo rated by Judge 
Fo’sy. He got to the point where he was ready to retire, 

G he asked me co take over their representation. This 

fire occurred, and Mr. Falcone came to see ma and indicated 
there had been a fire and wanted tc try to make an arrange- 
ment whereby he could see that the creditors were paid in 
full, as a result of my conference--- 


O'NEILL. Is this reflected in the letter, 


ANOLIK. Page 2. 
WOOL. No, this is the background to it. 
I am referring to the letter right now. 
MR. O'NEILL. We have not seen the letter 
and don't know what the contents are. 


THE COURT. Mr. Wool is not going to describe 
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the contents. He identified the letter. “That is suffic- 
ient. 

MR. WOOL. Right. This is a latter I dic- 
tated and was sent to various attorneys in connection with 
the fire, and the desire on behalf of Mr. Palcone--- 

THE COURT. Mr. Wool, you have identified 
the letter at this time. 


MR. ANOLIK. I offer it in evidence, at this 


MR. O'NEILL. Perhaps the best thing to do 
is have Mr. Anolik retain Mr. Wool. This is the first time 
we have seer the letter and would like an opportunity to 
look it over briefly. 

THE COURT. All right. 
(b>, Mr. Anolik) Mr. Wool, did there come a time there 
was a meeting of creditors? 
A. Yes. 
Can you tell me whether any proposals were made, any pro- 
posals made to creditors during the meeting? Yes or no? 
A. I believe there vere. 
Do you know whether or not ultimately the creditors 
accepted the proposal? 
A. They didn't accept it because one of the creditors filed 
an involuntary petition in bankruptcy against Alburg 


Creamery. 


You explained that that meant notwithstanding the wishes 
of the debtor, Alburg Creamery was forced into bankruptcy, 
isn't that true? \ 

A. That is correct. \ 

And, during the time that you sbebienent thn interests 
of MR. Palcone with respect to Alburg Cre wry, did MR. 
Falcone ever ask you to do anything impropr:r? 

A. Never. 

Mr. Wool, Mr. O'Neill asked you about a conversation you 
had concerning an entry which you indicated it was your 
legal opinion was perfectly proper; namely, $211,000 for 
credit for bad cheese which they said they had sustained 
in 1971. Do you recall that? 

A. I recall that. 


"At that time, you were told they had never previously taken 


that credit? 

A. That is correct. 

Would you, to the best of your recollection, reconstruct 
that conversation for the jury? 

A. Well, I advised him if they had not taken the credit, 
and if it was due, they still had a right to take it, 
whether 1971 or then. 

' In other words, even though they had not expressly taken it 
in 1971, as long as they had never taken it, yet, they 
could take it now? 


A. That is exactly what I told them. 

THE COURT. Have you examined the letter? 
Have you finished, Mr. Anolik? 

MR. ANOLIK. I want to know if he agrees to 
it. 
(By Mr. Ano’ik) Mr. Wool, incidentally, you had a conver- 
sation with Mr. Curreri, as well as Mr. Falcone? 
A. Yes, I did. 
And, Mr. Curreri, however, is not a principal of Falcone 
Dairy? 
A. He was the bookkeeper. 
The office manager and bookkeeper? 
A. Of Falcone, not of Alburg, as I understand ‘.. 
Right, of Palcone. He had no particular function at Al- 
burg at all, did he? 
A. None that I knew cf. 
By the way, had you ever visited Alburg Creamery? 
A. I believe I stopped there once; Mr. Falcone wasn't 
there. My wife and I were on our way to Montreal, and 
Leo Laramee was the manager, and we were going through 
Alburg, and we stopped there because I had never seen the 
plant, and I stopped in at that time and visited with Mr.. 
Laramee and had a look at the plant. 
When was that about? 


A. It was prior to the fire, naturally, but I don't recall 


the ex. date. 
Rat you had no direct contact at all with the creamery? 
A. Wo, I didn't. 

THE COURT. Any objection to te letter, Mr. 
O'Neill? 

MR. O'NEILL. May I have just a moment, your 

‘ay I inquire about this, your 10x? 

THE COURT. Certainly. 

MR. ANOLIK. If you are going to admit this, 
I weit to ask further questions. 

MR. O'NEILL. No objection. 


THE COURT. "H" is admitted. 


(Defendants' Exhibit "H" was received in 


evidence.) 

(By Mr. Anolik) In °H", since it is in evidence, you 
stated: (Reading) “I have been asked by the principals 
of Alburg Creamery to call a meeting with you gentlemen 
for the purpose of making a distribution of the funds which 
remain and for the purpose of attempting to work out the 
payment of the balance dus each of you over a period of 5 
years so chat, eventually, each of you would have received 
payment in full,“ is ths: correct? 

A. That is exactly what I stated. 

Was that the instructions of your client? 


A. ‘That was the instructions of Mr. Falcone. 
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And, this letter was written pursuant to his instructions? 
A. Pursuant to his instructions. That went to Mr. Feen, 
Mr. Sperry of Langrock & Sperry, Mr. Reginald Abare in 
Barre, Vermont, who represented-~all of these three 
attorneys represented other creameries. 
Will you tell us who they represented? 
A. Mr. Feen was the attorney for Milton Cooperative; Mr. 
Sperry represented National Farmers Organization, and Mr. 
Abare, along with an Attorney Burman of Boston, were 
attorneys for the United Parmers of New England. 
If you recall, Mr. Wool, was Mr. Falcone prepared to put 
in his own personal assets to try to rebuild this plant, 
if you recall? 
A. I think he was. 
MR. ANOLIK. I have no further questions. 
THE COURT. Mr. O'Neill. 
REDIRECT EXAMIN?.TION 
(By Mr O'Neill) Mr. Wool, an involuntary petition in 
bankruptcy is based upon the =< .-ion of the creaitor? 
A. Right. 
One cannot be involuntarily put into bankruptcy unless 
there has been an act of the pe-on who is being sued to 
be put in? In other words, Aiburg--- 
A. They have to have debts, and the creditors have to 


feel the debts are such they exceed their liability and seek 


a petitica based on that. 

In this instance, wasn't it also true Alburg Creamery had 
given a priority to one of their creditors? 

A. To whom are you referring? 

Chittenden Trust Company. 

A. A priority? 

Yes. They had made a payment to Chittenden Trust Company 
without raking payment to the other creditors, which, in 


and or itself, is an act of bankruptcy, isn't it? 


MR. ANOLIK. Objection. This is not a 


correct statement of the law. 

THE COURT. I will sustain the objection. I 
don't think it is a correct statement either, ar. O'Neill. 
(By Mr. O'Neill) Ian’t an act of backruptcy something, when 
I say an act of bankruptcy---let's back off and cover that. 
Do you understand the term “act of bankruptcy” to mean for 
ene to be led into bankruptcy? 

A. Yes. 

You ard I, standing here, can't be put into bankruptc,, 

we have to be put in a certain financial situation to 

corsa’: an act of ban*ruptcy? 

Ke §=RAght. 

Are aucnag the acts of bankruptcy givi., a priority to one 
credits: or another? Priority to one creditor over another? 


A. I don't understand it simply as that. 
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Why don't you explain it as you understand it then? 

A. Because I just don't follow your questioning. When 
you say “giving a priority," I think the matter of a 
pricrity is a matter to be determined by the court, and 
the seekine of an involuntary petition in bankruptcy is 
by filing artain documents indicatin- that a bankruptcy 
should be declared, but the matter of priority only indi- 
cates that a person is entitled to be paid prior to other 
creditors from the assets that are available in the bank- 
ruptcy, once there is one. 

Mr. Wool, when one is put into bankruptcy, is it simply 
based on his financial condition? 

MR. ANOLIK. I submit the Court alone can 
determine what the law is with respect to bankruptcy, not 
Mr. O'Neill. 

MR. O'NEILL. Obviously, I am not making the 
law with respect to bankruptcy. 

MR. ANOLIX. I don't understand his inter- 
pretations either. 

THE COURT. Go ahead, Mr. O'Neill. 

MRK. O'NEILL. Your Honor, it is fairly clear 
Mr. Wool and I don‘ = seem to understand each other in this 
area. We'll withdraw from the area. It seems to b@ more 
absent than probative. 


(By. Mr. O'Neill) Mr. Wool, you indicated that Defendants’ 


Pchibit "H"--may I see it, please--was sent out by you 
with the instructions of Mr. Falcone, is that correct? 

A. That is correct. 

This lists on it only Milton Cooperative, National Farmers 
Organizat‘-. and United Parmers, also known as Yankee 
Milk, is that right? 

A. These were the major creditors. Mr. Falcone felt the 
smaller creditors could be taken care of. 

There were other creditc: 3? 

A. Of course, there were. 

Now I think Mr. Anolik asked you whether or not Mr. Falcone 
was prepared to put up his personal assets. Did he ever 


do so, to the best of your knowledge? 


A. I have some recollection he may have also put up some 


of his personal assets, after the bankruptcy. 

Do you recall what? 

A. No, I don't. I would assume it was in cash. 

Other than this basic recollection you refer to, you can't 
refar to any specific item he put up in connection with the 
bankruptcy? 

A. No, other than the fact I believe he indicated to me 

at one time he had put up some of his cash. 

Now, assuming that the agreement had been made whereby 

the creditors would receive whatever they were due over 1 


five-year period. This would be, basically, in the form of 


a ne*e indicating they would receive this money? 

A. That is correct. 

In other words, the money would not have been secured by 
more than it was at that point in time? 

A. I have to take you back one step. There was insurance 
money involved. The insurance company had, immediately 

. after the fire, paid a certain sum of money to the Chitten- 
den Trust Company in connection with their mortgage. This 
left a certain sum of money due. There was a claim, as I 
recollect it. If I could see that letter, I will be able 
to refresh my memory. (Handed to the witness) Yes, there 


was a claim for the remaining money for services due to 


adjusting services. We had also indicated that we felt 


that we would be entitled to some attorneys' fees for our 
work in connection with the matter. The creditor, National 
Farmers, had a debt of $85,000; Milton Cooperative of 
$141,000, which was later questioned as to whether or not 
it was $210,000, and United Farmers had a debt 2f $40,000. 
The communication indicated that the remaining funds would 
be distributed among these creditors, and that they would 
then be given a note payable over five years, so that 
eventually every one would be paid in full. It was also 
indicated to these gentlemen that the payment in full of 
the balances, naturally had to depend on an agreement with 
these gentlemen and their clients, and the ability of 


Alburg Creamery to rebuild the plant, and this was the 
basis for what was done. Naturally, there could be no 
other security for it. These were notes that were being 
offered in order that the plant would be rebuilt, the 
people would be re-employed, and the business would once 
again commence, and over a five year period any balances 
due these various people would be paid. as 

In other words, they would receive their money if the note 
was paid according to its terms? 

A. That is correct. 

Mr. Wool, what is the date of the letter? 

A. October 29, 1973. 

And, the bankruptcy, thereafter, begen, is that correct? 
In December of 1973, the involuntary petition was filed? 
A. That is right. 


In January--was it in January, or do you recall approximately | 


when it was that you had the conversation with Mr. Curreri 
with respect to the credits? 
A. No, I don't. 
at some point, is it sate to say at some point thereafter, 
Mr. Curreri brought it to your attention, these credits, 
and you indicated to him he could write off those credits, 
is that right? 
A. I did. 

MR. O'NEILL. Nothing further, your Honor. 


MR. ANOLIK. I have nothing further. 
THE COURT. All right, you may step down, 
Mr. Wool, and we'll take our morning recess at this time. 
(Court recessed from 11:00 - 11:17 a.m.) 
MR. COOK. I call Mr. Falivene. 
(The witness entered the courtroom) 
GENNARO FALIVENE, Sworn 
DIRECT EXAMINATION 
(By Mr. Cook) Mr. Palivene, would you repeat your name 
for the record? 
A. Gennaro Falivene. 
Where do you reside, sir? 
A. I reside in Fairfield, Vermont. 
And, do you have a business in New York City? 
A. Yes, we <o. 
What is the name of that business? 
A. Lucille Parm Products, Inc. 3 
Are you an officer with that corporation? 
A. Yes, I have been the Treasurer since 1967. 
Since 19677? 


A. Yes. 


Can you tell me, from your recollection, during the year 


1971 did your corporation--give the nama to me once again. 
A. Lucille Farm Products, Inc. 


Did Lucille Farm Products, Inc. obtain cheese from Alburg 


A. Yes, sir. 
You don’ list them at market value, do you? 
A. No. 


Because you would be changing it every few months, isn't 


that true? 
A. As often as it changes, yes, sir. 
MR. ANOLIK. No further questions. 
REDIRECT EXAMINATION 
(By Mr. O'Neill) Mr. Playford, to your knowledge, in the 
course of the accounting profession, is the taking of un- 
realize4 appreciation, or the recording of it on the books 
considered good accounting practice? 
A. It has never received any wide spread acceptance in any 
accounting field. 
RECROSS EXAMINATION 
(By Mr. Anolik) You are not a C.P.A. though, are you? 
A. No, sir. 
MR. ANOLIK. We have no further questions. 
THE COURT. That is all, Mr. Playford. 
(Mr. Playford left the courtroom, and Special 
Agent Axten left his seat in the courtroom and approached 
the witness stand.) 
ALBERT O. AXTEN, Sworn 
DIRECT EXAMINATION 
(By Mr. O'Neill) May we have your nan», sir? 


A. Albert 0. Axten. 

How are you employed? 

A. Special Agent of the F.B.I. 

Where are you stationed, sir? 

A. Montpelier, Vermont. 

How long have you been stationed in Montpelier? 
A. (ne year. 

Prior to Montpelier, where were you stationed? 
A. Burlington, Vermont. 

How long were you here? 

A. Seven years. 

And, how long have you been with the F.B.I.? 

A. Twenty-seven years. 

Do you have any particular expertise, or area of the “.B.I. 
you are assigned to work? 


A. I specialize in the area of accounting. 


How long have you spec alized in that area? 


A. During the period of my employment with the F.B.I. 
And, what is your educational background with respect to 
accounting? 

A. I am a graduate of Strayer College in Washington, D.C. 
Are there other various qualifications within the F.B.I. 
which describes accountants? 

A. Yes, sir, there is. 


How are you described in that system within the F.B.I.? 


A. Pully qualified accountant. 
What does that mean to be a fully qualified accountant? 
A. You can testify to your accounting knowledge in federal 
court. 
Have you been recognized as an accounting expert in a 
number of United States District Cc .:ts? 

MR. ANOLIK. I object to that, your Honor. 
It is hearsay. 

THE COURT. We'll sustain the objection. 
(By Mr. O'Neill) Mr. Axten, directing your attention to 
December 9, 1974, did you have occasion on that date to 


have a conversation with Mr. Joseph Falcone? 


A. Yes, I did. 


Who else was present, at that time? 


A. Mr. Joseph Wool. 

Who, basically, were you having the conversation with? 
A. Mr. Joseph Wool. 

And, did Mr. Joseph Falcone make a number of statements 
at that time? 


A. Yes, he did. 

Were those in response to questions by you, or just describe 
for us how the words came out of Mr. Palcone's mouth, to 
put it in simplest form? 

A. I was in the process of discussing a proposed interview 
with Mr. Falcone, with Mr. Wool, and I was putting the pro- 


posed questions to Mr. Wool, or the outline of what I was 
going to ask, and in the course of that, Mr. Falcone made 
statements. 

What did Mr. Falcone state to you in the course of his 
interruptions with respect to the $300,000 entry on Decem- 
ber 31, 19727 


MR. ANOLIK. I ask the word “interruptions” 


be stricken. There.is no testimony of interruptions. 


THE COURT. He just finished saying he 
interrupted. We'll let the question stand. 
(By Mr. O'Neill) Mr. Axten, was there some statement with 
respect to the $300,000, approximately, entry of December 
31, 1972 for unrealized appreciation? 
A. Yes, there was. 
What did Mr. Falcone state in that respect? 
A. He stated they were attempting to increase the value 
of Alburg in order to present a favorable financial con- 
dition in order to obtain loans from banking institutions. 
Did! Palcone indicate what happened as a result of the 
negotiations? 
A. He stated the negotiations collapsed; that the amount 
was reduced. 
When you say “reduced,” what do you mean by that? 
A. The unrealized appre -iation was returned to original 
entry on the books. 


Did he indicate who authorized this to be done? 

A. Yes. 

Who is that? 

A. The Office Manacer, Joseph Curreri. 

Was there any discussion with respect to a list of custom- 
ers who had received defective cheese in 1971? 

A. Yes, there was. 

What did Mr. Falcone indicate with respect to that list of 
customers who received defective cheese? 


A. He stated that was prepared by Mr. Joseyh Curreri. 


MR. ANOLIK. I would like to approach the 


bench a moment. 

THE COURT. All right. 

(At the bench) 

MR. ANOLIK. Your Honor, so the record is 
clear, I assume that the objections that I made previously 
to the--- 

THE COURT. At the time of the suppression 
hearing? 

MR. ANOLIK. Yes. I don't want to keep 
interrupting. 

THE COURT. You don't have to. 

MR. ANOLIK. I would like to express an 
additional objection. Namely, the witness testified that 
Mr. Falcone said that Mr. Curreri directed the elimination 


of the appreciation entry. That is a statement from a non- 
testifying co-defendant, your Honor, and in Bruten against 
United States, your Honor, it is grounds for a mistrial, and I 
sO move. 
MR. O'NEILL. If I may say two things. First, 

Bruten, of course, only if the co-defendant does not take the 
witness stand, which Mr. Anolik has indicated he will. Pirst 
of all, Bruten has been refined to the point where the only 


thing considered a Bruten statement is where the statement is 


directly exculpatory with the substance of the crime itself. 
This statement isn't Bruten. 

MR. ANOLIK. I must say, I said my clients 
would testify, your Honor, and I be.ieve they will testify. 
However, your Honor, that does not eliminate the Bruter problem 
because if something develops I don't want them to testify, 
they won't. We were then talking about whether or not Mr. Wool 
would have to come back. Right now, your Honor, I am relatively 
sure they will testify. tw 

THE COURT. You indicate. in no uncertain 
terms they would testify. 

MK. ANOLIK. That is right. By the same token, 
I did not expect he would introduce thi. chrough this witness. 

I thought he was going to confront Mr. Falcone with it. i had 
no idea he would attempt to introduce it through this witness. 
I think it is improper to do so, your Honor. 


THE COURT. We'll note your objection and 


(End of discussion at the bench) 
(By Mr. O'Neill) Mr. Axten, did there come a point in 
time when you conducted an examination of the records of 
the Bankruptcy Court with respect to Alburg Creamcry, Inc.? 


A. Yes, we did. 


I show you Government's Exhibit Number "60". (Handed to 


the witness) What is that? How is that document referred 
to? 

A. This is a Petition in Bankruptcy--involuntary bankruptcy; 
with the Statement of Affairs. 

How is that particular exhibit generally referred to? 

A. Statemer. of Affairs. 

Now in looking over that, did you attempt to ascertain 
whether .. not there were any accounts receivable reflectec 
in the document? 

A. Yes, sir. 

Thereafter, did you make any attempt to reconstruct the 
books of Alburg Creamery with respect to accounts receiv- 
at \e? 

A. Yes, I did. 

Pirst of all, why was it necessary for you to attempt to 
reconstruct the books? 


A. The books md records were destroyed in the fire. 


Mr. Axten, in attempting to reconstruc. the accounts re- 
Seivable of Alburg, what exactly was necessary for you to 
use to do that? 

A. There .as one record that was located. The General 
Ledger wac in the possession of Jurgs & Company at the « 
of the fire. The Gener.l Ledger contains the postings on 
@ quarterly basis. 

Mr. Axten, I show you Government's Exhibit "15" Is this 
one of the documents, or one of the items that you used? 


(~unded to the witness) 


A. Yes, it is. 


And, what other documents did you . 

A. I used the bills of lading from the Great Northern 
Leasing. 

Did you make any use of the bills of lading from the St. 
Johnsbury Trucking Company? 

A. Wo, I did not. 

Did you use the records of the Chittenden Trust Company? 
A. Yes. 

What record, in that respect? 

A. Checking account maintained at the Alburg Branch of 
the Chittenden Trust Company. 

I show you Government's Exhibits "64" and "65". (Handed to 
the witness) Would you tell us which, if either of those 


was used? 


A. I used poth of them. 

Mr. Axten, would you tell us, first of all, how it was 
that you used the Alburg General Ledger? 

A. The Alburg General Ledcer reflected the postings on 

a quarterly basis to the various accounts. My particular 
interest was in the accounts receivable as listed in the 
General Ledger. I utilized the postings as of the end of 
the year which was December 31, 1972. This gave me 4 
beginning balan.e as to the amount due as of the first of 
the year. 

What was the next computation that you made? 

A. I then computed the total weight of the bills of lading 
from Great Northern Leasing for shipments to Falcone Dairy 
Products, Inc. 

Over what period of time? 

A. From January lst to July 13, 1973. 

What did that provide you with? 


A. It gave me a total weight of the shipments by Alburg. 


And did you, at that point in time, have the records of 


the St. Johnsbury Trucking Company? 

A. No, I did ~ot. 

Once you had the number of pounds that were shipped during 
that period of time, what did you do with the number of 
pouncs figure? 

A. I utilized only the weight pertaining to the mozzarella 


eueese. There were different cheeses being produced in 
Alburg, but the common factor was mozzarella cheese. [It 
had a more stable price by the month. The price was posted 
to the records in the Chittenden Trust Company. 

And, did you make a computation taking together this pounc.- 
age figure and the price from the Chittenden? 

A. Yes, I did. 

What did you arrive at, using that? 

A. You mean the total amount? 

You arrived at the dollar amount? 

A. Yes. 


What was the total dollar amount you arrived at? 


A. For what period? 

For the period January list through July 13th. In other 
words, the total amount. your computations would indicate 
were shipped. 

A. $812,169.28. 

Now, what did you do with the Chittenden Trust Company 
records? 

A. I totaled the amount of credit being received from the 
Alburg by the Chittenden Trust Company. 

And, did you use all the checks that went through the 
Chittenden, or only those in certain areas? 

A. We utilized those only in excess of $500. 

Why did you not use those below $500? 


A. Merely because there was only a few of the smaller 
amounts. Alburg had sales to restaurants and small 
jobbers. I was trying to arrive at the basic figure. . 
Now, first of all, you had arrived at this $812,000 figure, 
is that right? 

A. That is right. 

This represented all cheese shipped during that six months, 
according to the records? 

A. Yes. 


Did you include in the amount, in addition to the amount 


from the Chittenden Trust Company, any other amou .ts which 


were credited to Alburg? 
“A. I don't think I understand. 

Did you have any information with respect to payments made on 
behalf of Alburg to any other companies? 

A. “es, I did. 

What information did you use in that respect? 

A. Payments were received by Milton for the benefit of 
Alburg. This consisted of prepayment in the latter part 

of 1973, this six-month period. I credited only the amount 
that was confirmed on Milton's books. The two other 
amounts, I could not confirm. One was a returned item-- 

in other words, insufficient funds check. The other one, 

I could not trace. I only credited one check for 5,900. 


What did this indicate as the total amount that was paid 
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during this period of time? 
A. $451,071.74. 
Now, so this was the amount which the records reflected 
was paid for the cheese during that period of time, is 
that right? 
A. That is right. 

THE COURT. You keep saying "that period of 
time". What period are you referring to? 

MR. O'NEILL. I think at all times we are 


referring to the period from January 1, 1973 through July 


13, 1973. 

(By Mr. O'Neill) Is that correct, Mr. Axten? 

A. That is correct. 

Wha. was the figure which you had from the books of Alburg 
as to the amount of standing accounts receivable on Decem- 
ber 31, 19727 

A. $82,154.20. 

Would you tell us what you did with these figures to arrive 
at the final figure? j 

A. I added the beginning balance of the $82,154.20 to the 
amount reflected in the weight bills to get a total amount 
shipped to either Palcone or on hand at the beginning of 
the year. I deducted from this amount payments I could 
locate. 


What did this indicate to you as the outstanding amount of 


the accounts receivable as of the date of the fire? 


A. According to my computation the amount due, as of the 
date of the fire, or shortly thereafter, $284,942.31. 

Now at the point in time when you made the initial analysis, 
did you have in front of you the General Journal of Falcone 
Dairy Products? 

A. No, I did not. 

Now, have you seen that volume since that time? 

A. Yes, I have. 

Now specifically directing your attention to the exhibit 
over here, Government's Exhibit "72", as blown up over 

here on the blackboard, have you had occasion to examine 

the original from which this was made? 

A. Yes, I have. 

And, did you do some type of analysis of this figure? 

A. Yen, I did. 

Now i. that respect, did you have the Falcone Dairy Products 
Sales Book available to you? 

\. Yee, I did. 

ia that Government's Exhibit "44"? (Handed to the witness) 
A. Yes, it is. 

This is he volume you had in front of you? 

A. Yes, it is. 

Now having in mind the statement that the ad entries within 
the book were for returns or for fishy cheese, did you make 
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a computation of the amount of the red entries for the 
period from July 1, 1971 through December 31, °971? 
A. Yes, I did. 
Now, did this relate directly to the computations you have 
previously give. us with respect to the amount of the 
accounts receivable? 
A. No, it did not. 
We are talking about a separate area now? 
A. Yes, sir. 
In that respect, dic you also examine the Purchase Journal 
of Falcone Dairy Products? 
A. Yes, I did. 
And, would that be Government's Exhibit Number "50"? 
(Handed to the witness) 
A. Yes, it is. 
Now, Mr. Axten, in examining the Sales Journal, did you go 
through and examine the purchases by Falcone from Alburg 
Creamery for that last six months of 1971? 
A. Yes, I did. , 
And, according to your computations within that book, what 
was the total amount of the purchases by Falcone from 
Alburg over that period of time? 
A. $812,169.28. 
Again, the amount of the red entries is what, please? 


A. For what period of time? 


For the period of time from July 1, 1971 through December 
31, 1971. 
A. $206,245.46. 

THE COURT. What was that again? 

MR. AXTEN. $206,245.46. 

THE COURT. The other one was the purchases 
by Falcone, the $812,0007 

MR. AXTEN. Yes, it was. 

THE COURT. Vas that for the same period? 

MR. AXTEN. Yes, it was. 
(By Mr. O'Neill) Mr. Axten, would you step down here to 
the blackboard and bring some of your notes to write these 
Gown. (The witness left the stand) Go back to the witness 
stand and we'll go over some of those figures again. (The 
witness resumed the stand) Agent Axten, again, over the 
period of time from July 1, 1971 through December 31, 1971, 
what was the total amount of the red entries? 
A. $206,245.46. 


Now I think you indicated you examined the Purchase Journal 


also, is that correct? 

A. That is correct. 

What was the amout of the purchases from Alburg by Falcone 
over that period of time? 

A. That is different from the figure you originally asked 


for. 


What is that figure please? 
A. $514,683.95. 


MR. ANOLIK. What figure is this? I have 


THE COURT. Purchases by Falcone during the 
period July 1, 1971 through December 31, 1971. 


MR. AXTEN. That is correct. 


(By Mr. O'Neill) Purchases from Alburg? 

A. Yes. 

Now, have you also done a computation based on those books 
of the total amount of cheese which Falcone Dairy Products 
purchased during that six months period of time? 

A. Yes, I did. 

What is that figure, please? 

A. $1,711,755.80. 

Mr. Axten, would it be accurate for me to state the total 
cheese purchased Ly Falcone from all sources? 

A. Yes. 

Now, where did this cheese come from during that six months 
period of time which makes up the figure of 1,711,000 and 
so forth? 

A. It came from Alburg, from Milton, from Richmond Creamery, 
from the firm identified as Kollica Dalbo at Waterloo. 

Did you have a figure of the total amount received from 


Milton over that period of tine? 


A. Yes, I do. 

What is that figure, please? 

A. $1,152,780.54. 

Mr. Axten, all these figures are tor this period of time, 
is that correct? 

A. That is correct. 

Now in looking at the red entries within the Sales Book, 
is there any way that you can ascertain where the cheese 
came from, reflected in those red entries? 

A. Wo, I cannot. 

Now, have you examined the Sales Jov nal of Falcone Dairy 
Products for this period of time? 

A. Yes, I did. 

Are there figures in there for shipments to the Ferro 
Cheese Company? 

A. Yes, there is. 

What is the total amo:mmt shown for shipments to the Ferro 
Cheese Company? 


A. Sales during that period, July 1, 1971-December 31, 1971, 
$70,027.14. 


And, have you made a total there of the red entries for 
that period of time for the Ferro Cheese Company? 

A. Yes, I have. 

What is that total, please? 

A. $86,011.42. 


What does this mean in terms of the amount 7alcone received 


compared to the amount of the red entries? 


A. IT indicated a return of 142 per cent of the purchases 


provided it was in the same period. 

Mr. Axten, have you gone through and made a calculation as 
to the amount of the red entries for the period of time 
beginning on January 1, 1971 all the way through December 
31, 19737 

A. Yes, I did. 

How have you broken that down? What  .ength of periods? 

A. On &@ quarterly basis. I mean, quarterly on a half year 
basis. 

This is simply a totaling of the red entries for each six 
months period? 

A. Yes. 

Starting with January 1, 1971, through June 30, 1971, what 
do the red entries for that period of time total? 

A. $127,876.75. 

Now, next please, for July 1, 1971 through December lst 
of-that year? 

A. $206,245.46. 

Starting on January 1, 1972 through June 30, 1972, please? 
A. $421,088.49. 

All «right. Next. for the period July lst through December 
3lst of 19727 


A. $43,310.15. 

And, for the last one, January 1, 1973 through June 30, 
19737 

A. $90,789.25. 


And, lastly, for the period July lst through December 31, 


1973? 


A. $16,163.97. 

These, once again,--I have been awhile writing them down-- 
are the totals of all the red entries for those periods, 
according to the Sales Journal? 

A. Yes. 

Have you ascertained whether or not the Falcone Dairy 
Products was receiving the same amount of cheese during 
the perioi July lst through December 31, 1973 as they had 
been receiving previously? 

A. You want the totals for each quarter, or summary? 
Just--I guess my :question is directed at, in other words, 
January. lst to June 30th of 1973. There was a certain 
amount of cheese, over all, received by Palcone. Do you 
have the figure? 

A. For the period? 

January lst through June 30th of 19737 

A. Yes. 

What is that figure? 

A. Purchases from Alburg, July, you are talking about, 19737 


Their over-all purchases, not just from Alburg. 

A. I don't have them broken down. tf! have them broken 
down by dairies, not by the total. 

I show you what ig marked as Defendants’ "E" and "F". 
Specifically, I am showing you Defendants’ "E". (Handed 
to the witness) Have you had an opportunity to compare 
those copies and the circled entries with the Falcone 


Dairy Products Sales 800k? 


A. Only briefly. 
And, during that period of time, can you tell us whether 
or not the circled entries compared with the red entries 
in all instances? 
A. Not all instances; generally, it was. 

THE COURT. Have “E" and "FP" been admitted? 
I think they have. 

MR. O'NEILL. They don’t indicate that, but 
I think they have. 


THE COURT. To make sure, "E" and "F" are 


MR. O'NEILL. I think that is all we have 
at this time, your Honor. 
MR. ANOLIK. May I proceed, your Honor, 
THE COURT. Certainly. 
CROSS EXAMINATION 


(By Mr. Anolik) Mr. Axten, "E" and "FPF" in evidence are 


photostats of the books that the Government had in their 
possession, isn't that true to the best of your recollec- 
tions 

A. Yes. 

And, the photostat does not show up clear, does it? 

A. No, it does not. 

Some circles might have been in blue pencil, is that correct? 
A. That is correct. 

That would not show up on that? 

A. Wo. 

That might account for some slight discrepancies, isn't 
that true? 

A. It is possible. 

Now going back to the beginning of your testimony when you 
stated that you had an interview with Joseph Wool, who is 
the attorney for Mr. Falcone, in your office, wasn't there 


an agreement between you and Mr. Wool at that time that you 


would not interview his client, Mr. Palconge? 


A. Mr. Wool indicated that he did not desire an interview 
of his client. 

And, you did not tell Mr. Wool, did you, that you were, 
nevertheless, recording the statements that Mr. Falcone 
was interrupting with, did you? 

A. I wasn't recording. 

You were taking them down, weren't you? 
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A. Wo, I was not. 
Q You remembered them? 


A. Yes. 


You made no notes of them? 


No. 


A. 
This is from your bare recollection? 
A. That right. 

How long ago was that? 
A. I would have to look at the date. 


Then look at the date. 


A. December 9, 1974. 
And now it is February, 1976 but you remember them pretty 
well, right? 


Yes. 


A. 


And, isn't it the practice of the F.8.I. to make memoranda 
of an interview? 
A. I did prepare an interview report form, based on my 
memory. 
And so you never made any rough notes at all then? 
A. No, I did not. 

Q I see. All right now, did you ever tell Mr. Wool, or Mr. 
Falcone, that your report would include statements interpret- 


ing utterances of Mr. Falcone? 
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Re No, < did not. 
So, in ovher vords, you put one over cn him, so to speak, 
right? ‘se chat faire to say? 
A. i don't think so. 
I see. The attorney goes ‘n with the understanding and 
came out with something more than he expected, isn't that 
so? 
A. There is no understanding when he came in. 
He said he didn't want his client interviewed? 
A. Yes, in the course of the interview of Mr. Wool. 
Right, and Mr. Wool was talking to you, and you were talking 
to him? 
A. Right. 
And, Mr. Falcone 1s there and interrupting on occasion? 
A. Right. 
Do you think Mr. Wool indicated that his statements would 
be used? 
MR. O'NEILL. Objection as to what~MR. 
Wool's thoughts were. 
MR. ANOLIK. I will withdraw the question. 
THE COURT. All righ. 
(By Mr. Anolik) You gave a number of figures here to Mr. 
O'Neill. For example, red entries of $206,245, the total 
cheese purchased, you said, during the period July l, 1971 
to December 31, 1971 was $1,711,755 worth of cheese, right? 


A. That is correct. 


Would that be a particular brand of cheese? 


A. I don't understand. 

Mozzareila? 

A. It would be the total purchased. 

They were primarily in the mozzarella businees, weren't 
they, if you know? 

A. As far as mozzarella is concerned, yes. 

But this does not take into account any inventory they 

had on hand before July lst, does it? Do you know how much 
inventory they had on hand, of cheese, before July 1, 1971? 
A. No, I do not. 

If I told you that you had over $300,000 of inventory of 
cheese, would that refresh your recollection? 

A. No, I did not. 

You did not know that? 

A. No. 

That would make a little bit of a difference if that cheese 
was defective? It would show up here, wouldn't it, the 
cheese on hand? 

A. TI have no way of knowing that. 

You have no way of knowing it? You didn't check it out, 

in other words? 

A. There is no way to check it out. 


MR. O'NEILL. We ask the gratuit ous remarks 


he stricken from the record. He has a way of confirming 
the statement. ‘ 

MR. ANOLIK. I don't mean to do that. 

THE COURT. That is all right. Proceed. 
(By Mr. Anolik) Now you also said, I believe, that--did 
you have the Jurgs’ accountant's statement in 1973 when 
you did this, so-called, reconstruction? 
A. No, I did not. 
Didn't you know that they had given a statement in March 
of 1973? 
A. Yes, I did. 
Didn't you use that statement? 


A. No. 


Wouldn't it havo been helpful to you if you had used that 


statement? 

A. Yes. 

Any reason you didn't use it? 

A. I wanted to use a more representative period of time 


starting with the last posting from the last annual year; 


~~ 


in other words, December 31, 1972. 

These figures would be exact figures? They audited the 
books? 

A. They had not audited the books; they had posted the 
books. 

All right, posted the books, but they certainly would have 
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had more information than someone who never saw the books, 
isn't that so? 

A. It is possible. 

Now, as far as you know, the credits which were taken by, 
or entered by Falcone Dairy, were duly posted in their 
books, isn‘t that true? You saw their books, didn't you? 
A. Yes, I did. 

The credits, every one of them, was posted in their bocks, 
isn't that so? 

A. When you refer to credits--—— 

The credits for 1971. 

A. You are referring to the red entries? 

That is right. They were in the books? 

A. The red entries were in the books. 


Right. Yesterday, we had some slips and we made available 


to you these slips, did we not? 

A. Yes, you did. 

And, they also indicated red entries,did they not? 

A. The invoices themselves? 

Yes. 

A. I don't recall if I have seen then. 

Defendants" Exhibit "G". | 

A. Yes, I did. 

So these would be the bases upon which the red entries were 
taken in the books of Palcone Dairy, isn't that true? 


A. I don't xnow. I didn't attempt to trace then. 

You didn't trace them. I see. Now, can you tell me whether 
or not if a credit in the amount involved-~it was two 
hundred ten some odd thousand dollars, I believe--if that 


credit had been taken against Alburg Ccsamery in 1971, what 


would have happened tc the cash flow position of Alburg 


Creamery, if you know? 
A. There is no way of my knowing that. 
As an accountant, you told the Court you are an experienced 
accountant. What would have happened to its financial 
picture? 
A. Well, if it was a wholly owned subsidiary, nothing could 
happen to it because the parent company would sustain it. 
If it was not wholly owned, it would go under. 
It would definitely go wider, isn't that true? 
A. Right. 
You heard Mr. Laramee's tertimony. You were sitting in 
the courtroom. 
A. Yes. 

was trying to get cr=<it from various people, wasn't he? 
A. Yes. 
He was trying to work on a profit margin, and if he had just 
2-1/2 cents more a pound, he would have been in the black. 
Do you remember him saying that? 


A. Yes. 


Well, there was a separate set of books for Alburg 
Creamery, wasn't there? 

A. I can't say that. 

They were destroyed in the fire. You heard that testimony? 
A. Yes, but I don't know that myself. 

None of us know it, unless Mr. Laramee is lying to us. 

None of us know it? 

A. Yes. 

But he said they were destroyed in the fire, isn't that true? 
A. Yes. 

So, Mr. Laramee said they were destroyed in the fire, and 
he is trying to purchase milk, he is trying to purchase 
products and also trying to get a loan, if you recall, 
based on the credit of Alburg Creamery, isn't that true? 

A. That is correct. 


Pine. If they had to put a $210,000 credit that they have 


to give to Falcone, they are out of business, in effect, 


isn't that true? If they had submitted a financial state- 
ment with a wash like that, so to speak, they would be out 
of business, wouldn't they? 

A. I can't answer that. 

Falcone Dairy, so far as you know, and according to the 
testimony of Mr. Laramee, depended upon the production of 
Alburg Creamery to stay in business, isn't that true, to 


a large extent? 


A. No. 

Not true? 

A. Wo. 

What do they depend on? 

A. Primarily, Milton. They purchased more from Milton. 
Only during a certain period. They stopped purchasing, 
after awhile? 

A. They did not. 

Maybe my question is poorly phrased. They depended upon 
the production cf Alburg Creamery, along with Milton, for 
their product, isn't that true? 

A. That is correct. 

Milton could not supply them with all the product they 
needed because they purchased a substantial amount of 
cheese from Alburg, isn't that true? 

A. That is correct. 


So let me just rephrase my question then with respect to 


Alburg. They were Alburg's, possibly Alburg's best custom- 


er, isn't that true? 

A. Yes. 

And, in production, Milton's production plus Alburg's was, 
obviously, the main stay of the cheese which Falcone could 
obtain, isn't that so? 

A. Yes. 


There did come a time they stopped doing business with the 


Richmond Dairy or cheese company? 

A. Yes. 

Is that Dairy or Cheese? 

A. Coop. 

Richmond Cooperative. Now in 1973, or early 1974, a credit 
was taken on the books of Falcone Dairy for $210,000 in 
credit which they had posted in their books for 1971, 

isn't that true? 

A. Would you explain that? 

They took a credit in January of 1974 for $210,000 repre- 
senting credits which the Falcone Dairy books showed for 
1971, isn't that true? 

A. If you are pertaining to red entries. 

Yes, I am only talking about red entries. Credits are, 
generally, red entries. I mean, if you are trying to take 
a credit, you would look at the red entries rather than the 
black entries, isn't that so? 

A. Yes. 

I take it, Mr. Axten, you are not an expert in cheese. 

You are an accountant, right? 


A. That is correct. 


You heard the testimony of Mr. Falivene, Gennaro Palivene? 


A. I wasn't present. 
Were you in the courtroom this morning when Mr. Falivene 
testified? 


A. No, I was not. 

I thought you were here throughout the trial. 

A. No. 

I just assumed you were. Well, Mr. Falivene testified one of 
the reasons that his company, Lucille, did not take up an 
option to buy part of Alburg Creamery is that thev felt 

Mr. Laramee was inefficient. You didn't hear that testimony? 
A. No, I did not. 

You don't know whether or not the cheese which wzs shipped 
during a certain period of time; namely, in 1971 to Falcons 


Dairy, you don't know what the quaiit, of that cheese was, 


do you? 
A. Wo, I do not. 
You only saw the books, isn't that so? 
A. That is correct. 
Did you consult anybody else in the reconstruction of these 
records? 
To what degree? 
other accountant? 
No. 
you seek help of any certified public accountant? 
No, I did not. 
you, yourself, a certified public accountant? 
No, I am not. 


you 4a registered public accountant? 


A. No, I am not. 
You heard the testimony, did you not, of Mr. Accardi? 
A. Yes, I did. 


And, Mr. Accardi testified, di¢ he not, that the entry of 


$210,000, while unusual because it was taken two years, or 
so, later than the credits were incurred, was, nevertheless, 
a proper entry if it had not been taken previously, which 
it had not been? 

A. I heard the testimony. 

Do you disagree with that? 

A. Yes, I do. 

You do disagrse with that? 

A. Yes, I do. 

Tell me on what you base that. 

A. Just logic. 

Not accounting principles? 

A. It is a violation there. 

Of accounting principles? 

A. Right. 

Mr. Accardi has been a Certified Public Accountant for 
almost 33 years, with vast experience, and you say it is a 
violation of accounting principles to have done that? 

A. Yes. 

What kind of a violation is it? 

A. Only from the principle standpoint. 


If they, in fact, did not take the credits, you are saying 
that they waive it, they can’t take it any more if they 
don't take it in 19717 
A. If they exist. 
If they exist? You saw the books and records. You are 
saying that the books and records are false? Is that what 
you are testifying to? 
A. - I am not saying that. I am saying I have no way of 
verifying the $210,000. The--- 
You heard testimony under oath--- 

MR. O'NEILL. Excuse me. He started to 
answer the question and was cut off. 
(By Mr. Anolik) All right, finish your answer. 
A. The only question I have is the validity of the 
$210,000. There is no way of telling two years later what 
that was. The books don't reflect--the red entries don't 


reflect that this is what it is. It is just a credit, and 


I don't know the existence. If I knew it at that time, it 
would be a different feeling. 


The point is that at the time that the credits were incurred, 
Falcone Dairy, according to statements that the F.5.I. 
apparently has recorded. of the defendants here, there was 
never any intention to take the credit because they didn't 
want to put one of their main sources of supply out of 
business. You heard that, didn't you? 


A. Yes. 

In fact, they never thought they would ever have to take 
the credit because they wanted to keep their subsidiary 

in business, isn't that so? 

A. Yes. 

When a fire destroye. alburg (reamery and the books indi- 
cated that, as far as their records are concerned, they had 
a right to take this, they weren't taking anything other 
than with respect to accounts receivable. They changed 


the picture with respect to accounts receivable by posting 


that credit, isn't that true? 


A. Yes. 

tney lost considerable money, did they not? Falcone didn't 
make money on that, they were in a hole far and beyond 
$210,000, isa‘'t that true? 

A. I don't think I can answer that. I don't know what 
their financial picture was. 

You heard the testimony of Mr. Accardi, didn't you? 

A. Yes. 

His testimony was under oath, wasn't it? 

A. Yes. 

Now, you.also were talking about an unrealized appreciation 
entry of three hundred some odd thousand dollars, do you 
remember that? 


A. Yas. 


You questioned the validity of that too, didn't you? 

A. Yes. 

In other words, you heard the testimony with respect to 

@ loan that was being sought by Falcone Dairy, do you 
remember that? 

A. Yes. 

Mr. Accardi explained that because of the fact that the 
plant or the property was being listed at book value for 
the purpose o: the loan, and they fully disclosed that in 
their report, they listed it at market value, which was 
about $365,000. Do you remember that? 

A. Yes. 

He said, and it was listed right in the books, this is a 
temporary increase for the purpose of obtaining the loan, 
do you remember that? 

A. That is no’ . flected in the books. 

It is in his report. Maybe I am not quoting it exactly, 
but he indicated it was an unrealized appreciation of value, 
isn't that true? 


A. That is correct. 


When the loan did not go through, he returned that figure 


to the original book value figure it had before December 
of 1973, isn't that true? 
A. That is correct. 


What is wrong, accounting wise, about that? 
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A. Because they are attempting to apparently obtain loans 
based on a financial statement reflecting that their 
interest in Alburg had increased. In other words, their 
land and buildings had all increased in value and now 
entering it on the books and records as to what this value 
is, and banking institutions would grant a loan based on 
that. If that wasn't a true figure, the loan in which the 
funds were obtained, could possibly become obtained through 
false financial statements. In other words, if it was 

not true. 

Mr. Axten, how much training have you had as an accountant, 
school-wise? 

A. Four years. 

Have you ever had refresher courses in accounting since then? 
A. Yes. 

Where? 

A. At the F.B.I. 

P.B.I.? 

A. Yes. 

At Quantico? 

A. Yes. 

Who taught those courses, accountants? 

A. No, at various times it is visiting professors. 

Are you telling this Court that an unrealized appreciation 
figure to change the book value to show current market val'e 
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has to be kept at that figure, and you can't return it 
to the book value if you can't get the loan? 
A. No. 
Q What are you saying? 
A. I am saying it has to be an accurate figure. 

Q Deo you remember that he said this is for internal use only 
subject to an appraisal? Do you remember that he didn't 
say it was an estimate. Nobody said that it was ar actual 
figure, they were estimating it. If you bought a house 
in 1945 at book value, it might be $10,000. Do you think 

‘ it would be $10,000 today if it was in good shape? It 
might be thirty-five or forty th ‘sand today. He was try- 
ing to show the unrealized appreciation to show if you do 
lend us money, this is what the market value would be if 
we sold it. Isn't that what he was trying to do? 

A. Yes. 

Q But then he said, "If they are not going to give us the 

loan, why keep it at that inflated value in the books? We 


P| 


are not trying to sell this building. We'll put it back to 
the valuz because two years from today that will not be 
an accurate figure". Sc, they keep it at book value, 
isn't that a proper accounting precedure? 
= A. I can‘t answer that. I don't know. 
MR. ANOLIK. You don't know? I Lave no 


further questions of this witness. 


THE COURT. We'll take our afternoon recess 
at this time. 

(Court recessed from 2:55 - 3:25 p.m.) 

(In the courtroom without the jury) 

THE COURT. I understand counsel wish to put 
some sort of stipulation on the record at this time. 

MR. O'NEILL. Yes, your Honor. Government's 
Exhibit "77" for identification is the grand jury testimony 


of Joseph Falcone and Joseph Curreri before «he grand jury 


hearing in Vermont. Counsel, of course, have had an 
Opportunity to examine that testimony, and with the con- 
currence of counsel for the defendants, the defendants 
themselves, and the Government, what we have done is go 
through and make changes in a number of pages; questions 
which were felt did not make sense were taken out, and 
some obvious misinterpretations by the court reporter, such 
as Mr. Accardi being Mr. Ricardi and things of this nature 
were also taken out. 

It is our understanding that the defendants 
stipulate, if called, the grand jury reporter would testify 
to the accuracy of this transcript, and, therefore, they 
have no objection to any particular portions of it being 
admitted. What we propese to do, your Honor, and I believe 
this is acceptable, is read this to the jury on a line-by- 


line basis, essencially. I wnderstand that Mr. Anolik has - 


a request with respect to the testimony being put before 
the Court in context. 

MR. ANOLIK. We ask the Court inform the 
jury this is an exparte proceeding; that defense counsel 
is not permitted in the grand jury room and no objections 
permitted; that the witness is merely there under subpoena 


to answer questions by the United States. 


THE COURT. Yes, we'll se inform the jury, 


and with that understanding I understand you have no. 
objection. 
MR. ANOLIK. That is correct, y our Honor. 
MR. O'NEILL. Thank you, your Honor. 
THE COURT. All right, you may call in the 
jury. So, I guess we'll admit "77" at this t‘me. 
(Governnent's Exhibit "77" was received in 
evidence.) 
(The jury entered the courtroom and AL3ERT 
O. AXTEN resume~ the stand.) 
THE COURT. All right, proceed, Mr. O'Neill. 
REDIRECT EXAMINATION 
(By Mr. O'Neill) Mr. Axten, Do you have any particular 
way of interviewing a person as to whether you take notes 
or do not take notes? 
A. Yes, I do. 


What is your procedure in that respect? 


A. Ic depends on whether the person is a subject of in- 
vestigation or a witness; also depends on the extent of 
the interview that is going to be taking place. 

Would it be fair to state at some point you take notes, 
and some times, you don't? 

A. Yes, I do. 

Following the interview of a person, how long do you have 
under F.B.I. internal regulations to reduce that interview 
which you have received to written form? 

A. Five working days. 

Now directing your attention specifically to the discussion 
-you had with Mr. Wool, with Mr. Pelcone present on that 
occasion, was there any understanding between yourself and 
Mr. Wool and/or Mr. Falcone as to whether you would ever 
make a written report of the conversations? 

A. No, there was not. 

Have you ever had such an understanding with any one? 

A. No. 

What would such an understanding be in keeping with F.B.I. 
regulations? 


A. No, it would be a violation. 


At the time you were there at that point in time we just 
discussed, who, basically, was speaking? 
A. Mr. Wool. 


Was Mr. Palcone speaking to him, or was he speaking to you, 


or how did the words come from Mr. Falcone's mouth? 


A. Directed at me. 


Would you describe them in a low tone of voice, high tone 


cf voice? How would you describe it? Was it something 


you could easily hear? 

A. Yes. 

Was there any kind of request to you not to make any 
report of the statements that Mr. Falcone was making? 

A. No, there was not. 

Now, with respect to the Sales Book, you have examined the 
red entries in the Sales Book, is that right? 

A. Yes, I have. 

Do you have any way of knowing if any red entries are 
missing? 

A. No, I do not. 

In other words. yuu can see what you see in front of you, 
and if they are not in front of you, you have no way of 
knowing? 

A. That is right. 

Is there any way of you looking at the red entries to 
ascertain what they are for other than credits? 

A. Wo. 

Can you tell if they are bad cheese, discounts, returns? 
A. No. 


Is there a way of examining the red entries in the book as 


to what the red entries are for in terms of whose cheese 
it was, where it originally came from? 


A. No. 


Now with respect to the $210,000 entry on the books of 


Falcone Dairy, what would the absence of that entry on the 
books of Palcone--excuse me, Alburg do to a financial 
report of Alburg? 
A. It would make the Alburg financial picture much 
brighter. 

ANOLIK. I didn't hear the answer, your 
Honor. 
A. It would make the financial picture of Alburg much 
better. 
(By Mr. O'Neill) Without an entry being made in the boks 
of Alburg, would the Alburg books be accurate? 
A. No, they would not. 
Now I think Mr. Anolik asked you whether or not it would 
have been possible for Alburg to continue to exist in 1971 
if this $210,000 in credits had been charged to it at that 
point of time. Assuming this is a wholly owned corporat’ on, 
in other words, a closed corporation owned by other corpora- 
tions of the same nature, would it be possible for the 
corporation to continue in existence? 
A. In my opinion, yes. 
How would it be possible to do so? 


A. Because it is wholly owned. The parent company is, in 
effect, responsible for everything that the subsidiary 
does. 

Would it be possible for the parent company to simply put 
more cash into the subsidiary company? 

A. Yes. 

Now with respect to the mrealized appreciation which has 
been discussed here in terms of your investigation, has 
there been any indication, from your point of view, that 
the figure for unrealized appreciation was verified by 
means of appraisal or anything of this nature? 

A. No. 

To the best of your knowledge, is this figure necessarily 
accurate? This unrealized appreciation figure? 


A. Not to zy knowledge. 


Now, Mr. Axten, have you computed, based upon the Falcone 
books, the amount of cheese that is shown as having been 
purchased by Ferro Cheese Company for the period 1970 
through 1974? 
A. Yes, I did. 
And, what is that total? 
A. Prom ths period January 1, 1971--- 

MR. ANOLIK. I object to this. This is going 
into something not on direct examination. It is not per- 


mitted, your Honor. We never touched on this previously. 
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THE COURT. We are going to permit this, Mr. 
Anolik. For your benefit, and the benefit of Mr. O'Neill, 
we permit some liberty in cross examination and we'll ex- 
tend the same privilege to you, should that develop. 

MR. ANOLIK. Thank you very much. 

MR. O'NEILL. I will state for the record 
that figure is basically one I asked Mr. Axten about before. 

THE COURT. You may proceed. 
(By Mr. O'Neill) What is that total for the period 1970 
through 1974? 
A. TI have it only for the period 1971. 
Excuse ma, 1971. 
A. January 1, 1971 through December 31, 1973, the sales 
to Perro Cheese Company total $129,888.95. 
You totaled the red entries for this same period of time? 
A. Yes, I have. 
What is that total? 
A. For Perro Cheese Company for the same period of time, 
red entries total $102,525.29. 
Now, Mr. Axten, is there any way to tell by looking at the 
red entries from the Falcone Sales Book whether or not 
those red entries are attributable to Alburg? 
A. No, there is not. 

MR. O'NEILL. That is all we have, your Honor. 


THE COURT. Mr. Anolik. 
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RECROSS EXAMINATION 
(By Mr. Anolik) Mr. Axten, first of all with respect -o 
Mr. Wool isn't it a fact you had an agreement with Mr. 
Wool that you would not interview his client, Mr. Falcone? 
Wasn't that the understanding? 
A. No, it was not. 
Didz:'t you ask if you could interview Mr. Palcone? 
A. Yes, I did. 
What did Mr. Wool say? 
A. He wanted to know the reason for the interview; whether 
or not he had to determine whether this was some type of 
civil proceeding or a criminal proceeding. 
And, he wanted to talk to you first, didn't he? 
A. Yes. 
Therefore, he didn't want you to interview his client until 
he had spoken to you first, isn't that so? 
A. I can’t tell. He came in with his client; he didn't 
exclude his client. 
Didn't you make a report saying Mr. Wool did not want his 
client interviewed? 
A. Yes. 
You said that in your report? 
A. Yes. 
So, he must have said it, right? 
A. Yes, he did. 


But, again, at least you did include in your report, un- 


beknown to Mr. Wool, statements uttered by his client by 


way of interruptions, isn't that true? 

A. Yes. 

You never told Mr. Wool about that, at any time? 

A. No, I did not. 

Did you ever say, “Too bad, Mr. Wool, your client said 
something I could hear. I am putting that in my repert". 
You didn't say that, did you? 

A. No, I did not. 

Now with respect to the red entries, you don't know what 
the purpose of the red entries were at all except in 
accordance with what you were told, isn't that true? 

A. Yes. 

And, with respect to Ferro Cheese Company, the figure 
you have there, that could be a very substantial portion 
and could pertain to Milton Cooperative, isn't that possible? 
A. Yes. 

It could pertain to almost anything, isn't that so? 

A. Yes. 

Again, you are giving your figures without knowin specifi- 
cally what the basis behind them are, except what * spears 
in the book, isn‘t that true? 

A. Yes. 


You don't know of your own knowledge that that pertains to 


Alburg or something else, isn't that true? 

A. That is correct. 

Now you say, in your opinion, the entry of $210,000 was 
required to show the accurate books of Alburg, is that 
correct? 

A. Yes. 

In 19717 

A. Yes. 

In other words, you are saying that because Palcone Dairy 
was a parent, it wouldn't make any difference, is that 
right, because they could carry the company anyway, is 
tha’ true? 

A. Theoretically, yes. 

That is, provided Falcone had money to do so, isn’t that 
true? 

A. Yes. 

If they have no money and they give tham a $210,000 debit 
in the bbooks, credit against the Palcone books, they are 
both out of business, isn't that true? 

A. I can't say that. 


Well, if a parent company such ag Falcone Dairy, which you 


will concede was looking to Alburg for its supply, certainly, 


of whole milk cheese, you know that Mi*ton was in the 
business of a different type of ch-ese a reduced fat 


cheese in many instances--are you aware of that fact? 


A. No, I was not. 

You don't know what kind of cheese they made? 

A. That is right. 

It is unfair to ask you that, but whatever it is, a great 
deal of the production of Alburg went to Falcone, isn't 
that true? 

A. Yes. 

Now, Palcone did not want to dry up one of its main 
sources of production, isn‘ that true? 

A. That is correct. 

Therefore, thev told the F.B.I. that they elected in 1971 
not to charge these credits, which they could have, against 
Alburg for fear it would dry up Alburg; that Alburg, based 
upon its own *_oks--it had a separate set of books--would 


not get credit from any one, and couldn't get it from 


Palcone because they didn't have it to give it, so they 


stated the:'e would not be a cash flow from other creditors, 
or other people might be inclined to lend them money, 

isn't that true? 

A. That is what they said. 

Ian't it a valid assumption that it would have affected 
their financial position? 

A. It would have affected their financial position. 

Very disastrously, isn't that so? 

A. I don't knew. 


You are an experienced accountant, you say. Now if you 
are a lender and someone comes to you, and you see an 
entry there that you owe $210,000 to Palcone Dairy, you 
say, “We'll not lend any money. You have no money to 
begin with. That is your parent company and they have no 
money either, forget about it," so Falcone elects not to 
exercise its credit, and they could have written that off 
if they desired to absorb it. They didn't have to exercise 
it, did they? 

A. Wo, they did not. 

Are you aware of the statute of limitations on contract 
debts? 

A. No, I am not. 

Ever hear of the Statute of Limitations? 

A. As pertains to what? 

As pertains to contracts, les contracts? 


A. No, I have not. 


Well, if they have a credit coming, ‘/. there anything in 


the accounting field that you know of that says that they 
cannot take it on a deferred basis ? Ever hear of deferred 
entry? 

A. Yes, I have. 

So, they could have deferred taking it? 

A. Yes. They would have made an entry for that. 

Talking about bookkeeping entry, they showed the credit. 
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There is no doubt about that. There were red entries for 
it There were red entries in the Falcone Dairy books 
indicating credit? 
A. There were red entries. 
No question about that? 
A. Mo question. 
The only entry that was not there, that they did not, as 
yet, charge it against Alburg, isn't that true? 
A. Yes. 
In 1974, after speaking to their lawyer, they decided to 
charge it against Alburg, isn't that true? That is « at 
they said, isn't that so? 
A. Yes. 

MR. O'NEILL. We object to what it is and 
asking Agent Axten if it is so. 

THE COURT. We'll sustain the objection as 
to form. 
(By Mr. Anolik) But you were told, were you not, that the 
reason that they did it in 1974 is because their attorney 
told them they could do it, isn't that so? 
A. That is what they told cur agents. 
Now you said, it is your testimony, rather, that was not 
proper accounttug procedure? 
A. Yes. 


That is your testimony, is that ritht? 


A. Yes. 

Now you also indicated that you believe that the unrealized 
appreciation entry should not have been removed from the 
books either, right? 


A. Yes. 


Let me ask you this. If you bought one share of A.T.T. 


and it sold at $100 in 1950, and yu sold it for $700 in 
1976, you would have a 1¢J dollar capital gain, wouldn't 
you? 

A. Yes. | ‘ 

Now, if you wanted to get a loan in 1978, not selling it 
for that $100 that you invested in A.T.T., you could go to 
the bank and say "Tt is true, on my books I list this A.T.T. 
stock at $100, but look at tha market value, it is worth 
$200 today. Won't you lend me $150 on it?" They will 

say, "Yes, on its unrealized appreciated value wo will do 
that,” but the bank says, “We don't like the way you are 
running your business, so while we might do it with some 
one else, we wor't do it with you. No, we won't give you 
the money. We won't give you the loan." What you have to 
do is return it to its piethinie price, its book value, 
because five years foun now when you want to sell it, you 
can't use the appreciate i value of 1976, becanse you never 
paid this amount for it. Your book value at the time of 
purchase is different from the time of sale because if they 


usec the appreciated value, they would be cheatin, » 
Government because then this capital gain would be ‘ass. 
MR. G'NEILL. I don't think we have heard a 
question yet. 
(By Mr. Anolik) Isn't that so? That is the question. 
THE COURT. Is that an objection? 
MR. O'NEILL. Yes, your Honor. 
THE COURT. We'll take the answer. 
(By Mr. Anolik) You may answer it. 
A. I would say a qualified yes. 
How would you qualify it? 
A. Somehow or other, you would have to reflect the in- 
crease .omehow or other. That would have to show up. If 


you are dealing in stocks, you would have to widow thé in~ 


crea-< in your income somewhere. You would have tc report 


that for income tax purposes, whether a capita! gain, or 
if you are in a business. 

Wher you sold it? 

A. Yes. 

But if you didn't sell it, you wouldn't have to? 

A. No. 

Can I sist my stocks on unrealized appreciation value? 
A. You can. 

I can? I can list my stocks on unrealized appreciation 


malue? I buy stock for $10,000 in 1965 and today they are 


worth $20,000, I can list the value of them at £20,000, 

you are saying? 

A. No. I said you can. I didn't say you should. 

I can do anything. I can walk out of the courtroom, except 
the Judge would call me back? 

A. That is correct. 

That is right. I am asking you whether it is good account- 
ing practice to ‘lo that? 

A. I will answer, no. 

Now, if the book value, yaur base value that you acquired 
the asset at wes $100 and you are trying to get a loan, 

$9 you say, “Look, gentlemen of the bank, this is now worth 
$200. If I sold it tomorrow I can get $200 for it, so don't 
look at what I bought it at. Give me a $150 loan". Again, 
if they don’t want to give you the loan, sut you have shown 
in the statement the value today of the asset, if you sold 
it--unrealized appreciation, it is called--the bank says, 
“Sorry, we are not going to give you the loan," well, you 
can't keep it at that figure because you didn't nea it. 
You have to put it back to its original purchase price, 
isn’t that true? 

A. If you are attempting to get a loan, yes. 

If the loan fell through, you have to put it back before 


what it was before you increased its value for the banking 
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purpoge, isn't that so? \ 


A. Yes. 


That is all they did here. Hs put a temporary entry of 


unrealized appreciation to show i* you want us to sell our 
asset, waccan get this today, but if you won't give the 
loan, we'll pu. it back at the original cost value. That. 
is ali he did, isn't that true? 
A. Yes. 
Then what is fraudulent? What is improper about it? 
A. It is two over-all pictures. 
What over-all picture? 
Can I explain? 

course. 

They had the defective cheese as reported, $210,000. 

that had been recorded properly, the financial statement 
prepared by Alburg, including this appreciation, the 
$210,000 would, in effect, reduce any appreciation you might 
have had. In other words, any financial statement prepared 
at the time of this appreciation could, theoreticaliy, be 
a false statement since it would reflect accounts receivable 
that didn't exist. 
Theoretically, be a false statement? This is not a theo- 
retical sitw.cion. They put it right down in there. Janu- 
ary 3lst they put an entry for credit. Nobody was deceived 
by it. Everybody saw it was put in. Where is there any~- 
thing improper? 


A. I mean, the Alburg books. 

They were burned up. 

A. No, I am talking about their financial statement. 
Their financial statement, because they didn't take the 
credit yet, they deferred taking the credit. 

A. You mean, Falcone. 

Falcone didn't take it. He didn't want to put his own 
supplier out of business. 

A. But the financial statement, was that Palcone's or 
Alburg"*s? 

The financial statement we are talking about right now for 


purposes of a loan was Falcone's. The unrealized apprecia- 


tion was in PFalcone's books, as I wnderstand it. 


A. I never saw it, sir. 

MR. ANOLIK. All right. I have no further 
questions. 

REDIRECT EXAMINATION 
(By Mr. O'Neill) Mr. Axten, is it possible for one to go 
into a financial institution, let's say, .00 shares of 
A.T.T and for a stockbroker to check with a reputable 
broker--or with a lawyer--and ascertain the value of the 
stock at that point in time? 
A. Yes. 
Is there any evidence this was done, any appraisals with 
respect to the figures usei? 
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A. No. 

When is gain normally realized within the accounting pro- 
fession? 

A. At the end of *'e time period; end of accounting period. 

MR. ANOLIK. I object to that, your Honor. 
That is not a proper statement. It is on sale. 

THE COURT. That is something you can examine 
him on, if that is his answer. We'll overrule your 
objection. 

(By Mr. O'Neill) When is gain realized for income tax 
purposes? 

A. At the end of the reported period. If at the end of 
the fiscal year, the end of the fiscal year. 

If the $210,000 credit which was charged---if the $210,000 
credit which was claimed in 1974 had been taken in 1971 on 
the Yalcone books, what would it have done to the Falcone 
financial situation at that time on the books. What 
effect, dollar wise, would it have had on their financial 
situation? 

A. It would have reduced it. 

Reduced what? 

A. Their financial position. 

Palconc's or Alburg's? 

A. Alburg's. 

What effect would it have had on the Falcone books? 


A. It would have increased them. 
Again, with respect to the red entries made a the Sales 
Book, is there amy’ way to tell what those are for other 
than those are credits? 
A. No. 
Is there any way to tell what cheese it is for? 
MR. ANOLIK. Objection. That has been 
answered, your Honor. 
THE COURT. Have you finished the question? 
MR. O'NEILL. I think so. I don't know what 
the objection is. 
THE COURT. State the question again. 
(By Mr. O'Neill) Is there any way to tell whether these 
red entries are attributable to Milton or Alburg, or where 
the cheese is from? 


MR. ANOLIK. I merely said it had been answered; 


THE COURT. We'll let the answer stand. 
Within the accoumting profession, if a deferred entry is to 
be made, is it normally a typs of notation made that one 
is being deferred? . 


A. Yes, there will be a Zeferral account. In other words, 


there will be a notation saying, for example, in 1971 that 
the entry for 1971 was ceing deferred. 
That is actually statsd? 
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A. Yes. 
When you had your conversation with Mr. Wool and Mr. 
Falcone, did Mr. Wool make any requests to you with respect 
te whether or not you should report this conversation, or 
anything of this nature? 
A. No. 
Did you ever, previously, have an understanding with Mr. 
Wool not to record a conversation with a client? 
A. No. 

MR. O'NEILL. Nothing further, your Honor. 

RECROSS EXAMINATION 
(By Mr. Anolik) You never had any agreement that you 
wouldn't, either? 
A. No. 
Or that you would? 
A. No. 
Now let me ask you this. You just made a statement that 
the gain is realized at the end of the accounting period, 
is that right? 
A. Yes. 
If I bought 100 shares of stock at $1,000 in January of 
last year, and I am on a calendar year basis for taxes, you 
are saying at the end of that fiscal period, I have to show 
my gain, is that correct? I have to pay taxes on my gain? 


A. No, only on your income. 


That means, you have to sell it, isn't that true? You 
don't get income if you don't sell it? 

A. You obtain dividends on your stock. 

My stock didn’t pay dividends, I am not that lucky. 

A. Okay, you won't have to. 

Unless I sold it, isn't that true? 


A. That is correct. 


So the answer is, not at the end of the accounting period, 


it is when the item is sold that you realize your gain, 
isn't that so? 
A. Right. 
Because dividend is income, it is not realized capital 
gain, isn't that true? 
A. Right. 

MR. ANOLIK. No further questions. 

MR. O'NEILL. Nothing further, your Honor. 

THE COURT. All right, Mr. Axten, you may 
step down. 

(Mr. Axten returned to his seat in the 
courtroom. ) 

AR. O'NEILL. The next item we have is 
Government's Exhibit "77", the grand jury testimony of Mr. 
Falcone and Mr. Curreri. 

THE COURT. All right. Ladies and gentlemen, 


at this time counsel for the Government are going to read 


to you the grand jury minutes; that is, the testimony 
given by Mr. Falcone and Mr. Curreri before the grand 
jury some time ago, and I just want to explain to you 
that a grand jury proceeding, in a grand jury proceeding 
these individuals are not represented by counsel. The 
grand jury is present, somebody representing the Government 
is present, the questicn= are asked of the individual 
concerned, and they give their answers. So there are no 
objections. It is not formal court proceeding in that 
manner. Is that satisfactory? 

MR. ANOLIK. That is satisfactory, your Yonor. 

MR. O'NEILL. That is satisfactory to the 
Government, your Honor. 

THE COURT. All right, Mr. O'Neill. 

MR. O'NEILL. Ladies and gentlemen, this 
document reads as follows: 

(Reading) "Rutland, Vermont, April 10, 1975, 
9:50 a.m.--twenty-two grand jurors present. 

JOSE. . FALCONE, being duly sworn, testified 
as follows: 

Examination by Mr. Reed. 
Will you state your name, sir? 
A. Joseph Palcone. 


Before we begin, Mr. Falcone, we will advise you that this 


is a grand jury investigation which does pertain directly 
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to some business activity here in Vermont and this being 
a grand jury investigation, it is difficult to know what 
the evidence will produce. You may be a target of the 
grand jury, and, as such, may end up as a defendant here. 
I will advise you that you have the right to remain silent. 
What you do say, may be used against_fou in court in the 
future; everything that is said is being recorded. You 
have the right to refuse cto answer any questions if you 
feel your answer may tend to incriminate yo.. You have 
the right to have an attorney to consult outside the grand 
jury room who you can confer with and can assist you as to 
how to answer each specific question. Are you aware of 
these rights? 
A. Yes, but I don't have an attorney." 

MR. ANOLIK. Excuse me. Your Honor, Mr. 
Murdoch will remain in the courtroom. May I be excused to 
make a call? 

THE COURT. Yes. 

(Mr. Anolik left the courtroom) 

(Mr. O'Neill continued with the reading of 
Government's Exhibit "77" as follows. ) 
"Do you wish to have an attorney? 
A. I don't think I have anything to hide. 
I won't ask you any questions if you feel you should have 
an attorney outside to consult. Did you talk with your 


attorney this morning? 

A. I called hin. 

Do you know thc he called me? 

A. Yes. 

What did he tell you? 

\. The United States Attorney's questions would be the 
same as before. 

Did he tell you the general questions would concern your 
business activity here in Vermont? 

A. Yes. 

“To be very specific, he didn't represent to you I was going 
to ask you the exact same questions? 

A. Yes, he did. I don't know what they were. I only know 
from the report. He told me that the answers to the ques- 
tions would be under oath. 

The inquiry is going to be broader than that. I can't 
represent to you that I am going to ask you the exact same 
questions in regard to the bankruptcy proceedings up here 
in Vermont and the Albury Creamery. I didn't represent 
they would be the same questions. If you have some doubts 


you are competent to respond without conferring with him, 


perhaps you should have him here. If you decide you are 


competent to answer on your own, it is not going to be any 
broader than I represented to hin. 


A. If I refuse to answer questions, can I go outside and 
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call him? 

You have the right to refuse to answer any questions I ask 
you. You can refuse to answer any questions I ask, or 
waive your right to refuse and answer questions you want 
to answer and not answer questions you refuse to answer. 
A. I will answer any questions I can. You see, my attorney 
is in New York, and his assistant is here in Vermont. 

We will proceed on that basis. I will advise you what you 
say is under cath so you won't have a second chance later 
on. I don't feel you should have to go forward unless you 
fewl you are fully protected legally. 

A. I will answer as best I can. 

Anyway, we will proceed on that basis. Just by way of 
background, what is your business now? 

A. TI am in the cheese business. 

Where are you located? 

A. In New York. 

Did you have an involvement in the cheese business here in 
Vermont? 

A. Yes, I did. 

Would you tell the grand jury how you were involved? 

A. We had a plant, Alburg Creamery, which is where we made 
cheese. We manufactured and sold it. 

What year dic you begin to do business in ‘.ermont? 

A. About 1960. 
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Q What was the name of your business, at that time? 
A. FPalcone Brothers, Brooklyn, NEW York. 
x Q Where was your plant located? 
A. Alburg Creamery. } 
Q Prom Alburg cheesemaking, did you go into Alburg Creamery? 
A. No, Milton Creamery. 
Q Did there come a time when you established your own plant? 
A. Yes, in Alburg. 
Q Would you say when that was? 
A. I would say it was approximately six years ago. 
Q When the corporation was set up, who was the president 
of the Palcone Dairy? 
A. I operated it. 
Q Who was the president? 
A. My older brother was president, and my younger brother 
was treasurer. 
Q Did you have Mr. Curreri working for you there? 
A. Yes, fourteen or fifteen years. 
Q With unbroken service? 
A. Yes. He was employed for Falcone Dairy as office 
manager. 


Q Was he so employed up here for Falcone Dairy during the 


time period cf Alburg Creamery's existence here in Vermont? 
A. From 1960, until recently. 


And, Alburg Craamery hadn't declared bankruptcy, you say? 


A. Yes, it was declared bankrupt involuntarily. 

Relating to your activities here, with specific reference 
to Alburg Creamery, I believe you just testified that Al- 
burg Creamery was declared bankrupt involuntarily? 

A. Yes. 

When did the bankruptcy proceedings commence? 

A. About a year igo, I believe. 

Which would be the early spring of 1974? 

A. i believe it was the fall of 1974..TI am not sure of 
the date. 


Let me just go cack one step further in Alburg for the 


purpose of background. Was there a time when Lucille 
Dairy was involved? 

A. Yes, at inception. Prior to being owned by Falcone 
Dairy Products, Lucilije Dairy had an option to participate 
in Alburg Creamery, but did not pick up th~ option. 
They di’ participate but didn't pick up the option? 

A. No, they didn't. 

During what time was this? 

A. That was at the inception cf Alburg Creamery. That 
wes--I don't remembar ti.: dates--!°71 or 1972 when we 
for: i¢ Alburg Creimery, Inc. 

Eu» wach of the production woula go to Lucille Dairy? 
How much wo.ld go to Palcone? 


A. They would take more than half the production, depend- 


ing on how much milk we had and who needed it. 

Did you, Mr. Falcone, have an occasion to have an interview 
with the F.B.I. on the 9th of December, 1974, do you recall? 
A. I have had conversations with them; the dates, I don't 
know. 

Now I have before me a record of what the F.B.I. felt you 
said to them at that time, which I will provide you with. 

I give you this just to refresh your recollection of what 
was said in the interview, and if you disagree with any- 
thing in there from the point of view you didn't say it, 

or was not in the interview, I want you to say so. 

A. On one, it says it was a rancid fishy taste that we had. 
It was a rancid odor. I tried to describe it as best I 
could.” 

MR. O'NEILL. There is a parenthetical nat 
testimony of the witness; by the grand jury reporter which 
reads: "A ledger purporting to be the General Ledger of 
Falcone Dairy Products, Inc., marked Government's '1' for 
identification," and there is a continuation of the answer 
by Mr. Falcone--- 

“Thera is one thing incorrect here. It says, they state 
that all cheese made at Alburg and Milton Coop. would bear 


Falcone label regardless of vendor. We pack private labels 
on Ecth claims. 


In the event that you would pack a private label and have 


it returned, would it still be returned to Falcone Dairy 


Products? 

A. Yes. 

So the cheese referred to here, regardless of what label, 
would come back to your warehouse, and you would have to 
credit your purchaser? 

A. Yes. 

I will just follow what you read and ask yOu questions so 
the grand jury can understand what we are talking about. 

I have here a ledger marked Government's 'lt for identifi- 
cation and ask you if you can identify it? 

A. It is the General Ledger. 

General Ledger of what company? 

A. Falcone Dairy Products. 

Prouw what dates? 

A. June 1972 to May, 1974. 

Would you just leaf through tne pages of the General Ledger, 
and I will ask you if you can recognize an entry into the 
accounts payable concerning the return of bad cheese, Page 
J-l. I am now ; sinting to Accounts Payable, Alburg, 1/10/ 
71, $1.05. Do you recognize that, sir? 

A.. I don't, because = don't handle this. ‘This is about 
the second time I have seen the journa).. 

You didn't make the entry? 


A. No. 
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The thrust of the entry we have to get from there is pay~ 
able to Alburg Creamery, it says here? 

A. TI don't know. 

‘Doesn't it state there that the entry was to credit cus- 
tomers due to defective cheese? 


A. Yes. 


And, they were customers of Falcone Dairy Products? 


A. Yes, but the cheese came from Alburg Creamery. 

That is a six-month period, 1/10/71, and as of that date, 
the cheese was returned to you by customers for some defect? 
ie Yes, if it was in our journal. 

Do you xXuiow why it was returned? 

A. Yes, < believe it was the lake water that was used at 
Alburg developed what caused a bad taste and a bad odor. 
‘As you say, fishy? | 

A. Yes, fishy and rancid. 

Was something done to correct this? 

A. We sunk a well. 

When did your company do this? 

A. I believe it was six months to a year later. The 
plant manager took care of this. 

That would take you into 1972? 

A. Probably July to December, 1971. Any time to a year 
later. 


‘Did the well drilling correct your problem? 


- 
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A. Yes, it helped us. 

Now, related to this entry, did you have any conversations 
with Mr. Curreri concerning the entries in this ledger? 

A. Yes, he told me about the credit in 1971, and I said 
to check the account and see if it was proper, then check 
with the attorney, and we did. 

This journal reflects to Decemwer 31, 1974. Excuse me, I 
believe it is January 31, 1974. Do you agree with me? 


A. It was some time around that time. 


Do you know of your personal knowledge, after you entered 


irto bankruptcy proceedings? 

A. It was after, I believe, 

I believe you have testified that rancid cheese was returned 
as defective from July to December, 1971? 

A. Yes, I made it July. 

Why was the entry of credit not made in 1971 and held up 
until 19/.:? 

A. Because we couldn't bankrupt te company. We tried ‘o 
handle the problem. We had inventory by the time some was 
made up. We wouldn't know until a couple of months later. 
So in crder not to bankrupt the conpany, we tried to help 
(he situation. 

+O, Falcone paid this? 

kK. «6 «tried to help the situation. 


What were ;~u doing when acting as operator? 
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A. Alburg Creamery was providing the milk. We had farmers, 
Milton Coop., I believe Cumberland Farms. 

So regarding the $210,000 entry and the statement in the 
ledger at the time of the bankruptcy proceedings, you 
signed the Statement of Affairs? 

A. Yes, I had to do that. 

You signed that knowing that was on the record? 

A. Yes. 

On that statement, how much was shown Aiburg Creamery was 
owed by Falcone Dairy Products? Did you owe Alburg Cream- 
exy $100,000 at this point? 

A. I don't remember the f* rure. 

Now that Alburg Creamery was in bankruptcy, Falcone Dairy 
Products still owed them conr ‘erable amount of money? 

A. I am not sure whether we took it before, or when. I 
can't remember. The accountant gives me papers, and I sign 
them. I can't tell you whether it was before or not. 

When you signec the Statement of Affairs, you had no idea 
whether the statement was true or not? 

A. I have great confidence in the accountant. 

Do you know, cof your personal knowledge, that you had to 
pay Falcone “airy Products? 

A. No. 

Have you had to pay out any money to Alnurg Creamery? 


A. I don't understand. 
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Products and they owed Alburg Creamery at the time of the 
bankruptcy? 
A. Yes, that's right. 
You would be indebted to Alburg Creamery and, in turn, be- 
come indebted to their creditors? 
A. Yes. 
Since the bankruptcy proceedings commenced, do you know 
whether Falcone Dairy Products has had to pay out money in 
behalf of Alburg Creamery for their creditors? 
A. No, we couldn't. We were not in business. 
Falcone was not in business? 
A. No. 
At the time Falcone was in business, who were the officers? 
A. My brother and I. 
Did you sign the Statement of Affairs as president? 


A. No, as Vice President. 


Was there a specific act that took place which, basically, 


bankrupted Alburg Creamery? 

A. Yes, we had a fire. 

De you recall when that was? 

A. July 13th. 

Had you been up here to visit Alburg Creamery that day? 

A. I was there the same day. I din't know about it until 
Monday. 
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Who were you here with? 

A. Thomas Ocera. O-c-e~-r-a. 
During this time you were having to credit people for de- 
fective cheese, did you have dealings with any of the 
people returning the cheese? 

A. Yes. 
-Did you receive a complaint from one of the large purchas- 
ers about rancid cheese? 

A. They sent it back. 

At that time, do you recall who the customers were? 

A. They are in the ledger, who we sold it, and the 
credits and everything else. 
‘ And, these credits amounted to some $210,000? 
A. Yes." 

MR. O'NEILL. At which time, Mr. Faicone 
leaves the grand jury proceedings. The followings is the 
grand jury testimony of Mr. Curreri. 

"JOSEPH CURRERI, being duly sworn, testified 
as follows: 

Examination by Mr. Reed. 
Please state your name. 
A. Joseph Curreri. 
Before we do go any further, I will inform you that this 
is a grand jury investigation. This matter directly re-- 


lates to Alburg Creamery and Falcone Dairy Products, Inc. 
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of Brooklyn, New York. It is a criminal investigation, and 
it is possible you may become a defendant. I am not say~ 
ing that you will. I don't know where the investigation 
may go. Therefore, I will advise you of your rights. You 
have the right to remain silent. What you do say will be 
taken down and can be used against you in court proceed- 
ings. You have the right to counsel, but your attorney may 
not be in this room with you. You can consult with him 
outside the grand jury room. If you can't afford to hire 
counseh,, counsel will be provided for you by ths Court. 
You have the right to refuse to answer any questions I 

ask you if you feel the answer you give may tend to incrim- 
inate you. It is required that your testimony be truthful, 
and if you fail to tell the truth about a material fact, 
that constitutes the crime of perjury. Do you understand 
your rights? 

A. Yes. 

Do you desire an attorney, or counsel? 

A. No. 

Knowing what this is about, do you desirm counsel? 

A. No. 

Mr. Curreri, how are you employed? 

A. I am a food broker for cheese. 

Have you been involved in corporations owned by Falcone 


Brothers? 


A. I have, in the past. 
How long? 


A. Thirteen years. 


Are you now employed by Mr. Falcone? 

A. No. 

We are now focusing our attention on Alburg Creamery. 
What was your position? : 
A. I was Sales Manager and Office Manager for Falcone 
DAiry Products. 

“ould it be your duties to take orders? 

A. 1 dispatched cheese. I would take orders and fill 
orders. 

What was your position as to Alburg Creamery? 

A. I had nothing to do with Alburg Creamery at all. 

Did you keep the books as they related to the business of 
Palcone Dairy Products? 

A. No. They had their own bookkeeper. 

Relating to your duties with Falcone Dairy Products, would 
it be one of your duties to neuen the books? 

A. J made no entries in the ledger. We had girls for that. 
I drew up some schedules as General Office Manager. 

Is it true you drew up some statement that went into the 
bankruptcy proceedings? 

A. Wo, I had nothing to do with that. wNo, I didn't. 

Who did that? 


A. The monthly accountant, Mr. Accardi, 


As Office Manager, these people are responsible to you on 


what is entered in the book? 

A. That's right. 

I will show you Government's '1' for identification ana ask 
you if you can identify that? 

A. Yes, it is the General Ledger. 

The General Ledger concerning what corporation? 

A. June l, 1972 to May 3, 1974 for Falcone Dairy Products, 
Inc. 

May I have that back? I show you an entry in the ledger 
under January 31, 1974 date and ask you if you can recognize 
that entry? 

A. What entry are you talking about now? 

The first one on the page? 

A. Wo, that is not my entry. 

I understand you never entered anything in that ledger? 

A. I drew up schedules of cheese sent to Falcone Dairy 
Products during a certain period of tims, which was returned 
in a defective condition. We got a complaint back that the 
cheese was rancid and had a fishy smell, and there was a 
credit at that time on the books. 

That entry there refers to July, 1971 to December, 1971. 

Is that the time period you remember you were getting com- 
plaints on rancid cheese? 


A. Yes, mostly July to September; then they begun to 
diminish off. 

Did you take stcyps to rectify the rancid cheese? 

A. i . A@idn't; I am not a cheese maker. Ultimately, 
they found out why. I was told it came from the water 

from the lake, and that was rectified at a subsequent date. 
Whether they put in a well or not, it was rectified in time. 
Whether they put in a well or not, it was rectified in time? 
A. Yes. 

Just notice that entry January 31, 1974, but the cheese 
was returned to you during 19717 

A. Yes. 

Why wasn't it debited then? 

A. Falcone Dairy was the sole ow ‘er. Alburg Creamery was 
regarded as all one corporation. They didn't feel it was 
important to make back-and-forth entries. There were two- 
fold reasons. Alburg Creamery was running in the red. 
Alburg Creamery had to have a cash flow to pay the farmers. 
If they were to charge Alburg Creamery, they couldn't take 
the credits for these complaints. Alburg Creamery wouldn't 
have the cash to pay bills. They felt these were way of 
bookkeeping. It was considered all one corporation. Had 


we known how to anticipate what was going to happen in the 


future, we hed no way of knowing. 
What do you mean by anticipating what was going to happen 


in the future? 

A. Alburg Creamery going bankrupt. This entry came about 
when we were here at the bankruptcy hearing out in the hell 
with the attorney, Mr. Wool. I said we never did charge 
Alburg Creamery for the bad cheese. Mr. Wool said you are 
entitled to take the credits. We went back to the account- 
ant and he said we would take them, and we made up the 
schedule and, in reality, Falcone Dairy Products would have 


been ths creditor to Alburg Creamery, anc, /n reality, the 


debtor was Alburg Creamery if credits were taken. 

You mentioned not being able to pay suppliers. Were you 
able to pay suppliers dur 19717 

A. I believe so. 

Did there come a time a year or so after that you were not 
able to pay sup, iers? 

A. Tt was wher Alburg Creamery went under. 

Is it fair to say the Milton Coop. went under because of 
the milk they were supplying tc Alburg Creamery? 

A. Yes. 

Did there come a time when there was an adjustment to Al- 
burg Creamery of sov~e $300,000? 

A. Wo, I had nothing to do with Alburg. 

I have here what I have had marked Government's "2" for 
identification, a Sales Ledger, and ask you if you can 


identizy that, Mc. Curreri? 


A. It is the Sales Journal of Falcone Dairy Products. 
What date does it cover? ts 

A. September, 1979 through February, 1974. 

I will direct your attention to Page 79 there beginning 
July of 1971, is that correct? 

A. Yes. 

On that page there are blue entries and red entries. 
Would you explain the significance of them? 

A. The blue entries are debits and the red entries are 


credits. 


And, the rd entries were credits you refer to for the 


return of bad cheese? 

A. Yes. 

Whe were the major customers who led on cheese? 

A. George White; Campagna Brothers just bough* occasion- 
ally. A.C. Barr, Romeo, and if I remember correctly, 
Roman Products, Fiori Cheese, John Lindsay, Williams Food 
Prod.cts. 

All right. Unless you can recall the rather large custom- 
ers--I want some large customers. 

A. Teny Fiori was one of the large customers, at that time. 
I believe you testified earlier a well was dug? 

A. I said I believe ine well was dug. I know a well. was 
dug; whether it was during that period of time, I don't 
know. 7° know a well was dug. 


Do you have any records te csrtain this? 

A. NO. 

You say Alburg Creamery was owned by Falcone Dairy Products? 
A. Right. 

You had a policy that Palcone Dairy Products kept the <r 
books and Alburg Creamery kept their own books? 

A. We kept our books. 

Were there books reflecting credits? 

A. No. Falcone Dairy Procucts, to reiterate, believed 

. charge them at that time would be a waste of time be- 
cause Alburg Creamery was running already in the red. To 
charge them and put tham further in the red, Falcone Dairy 
couldn't take the credit because ‘:hey needed the cash for 
payments to the farmers. They would have had no money *o 
pay the farmers. They would go bankrupt immediately, and, 
subsequently, we would have become bankrupt because we 
needed a source of supply which, ultimately, came to pass. 
Do you have any knowledge that anything took place that 
accentuated the bankruptcy of Alburq Creamery? 

A. Well, actually, the first thing that started it was the 
firo at Alburg and, subsequently, the creditors. We were 
yut in involuntary bankruptcy. I wasn't in any meeting cn 
Alburg Creauwery. 

What was your involvement as to the bankruptcy proceedings? 


A. Nothing. [f attended just one creditors’ mesting. 


Who prepared the statement for the bankruptcy hearing? 

A. Mr. Accardi. 

Did we just do that on his own? 

A. Tf prepared the schedules for him. I went through the 
Sales Journal and listed them as to credits and listed 
them in my journal. 

Before I do that, you testified that partially it was your 
responsibility to deal with the customers; that is, taking 
orders and handling returns? 


A. Yes. 


During the period July, 1971 through Decemb er, 1971, is it 


your testimony, to the best of your knowledes, that every- 
thing marked as a debit here and mark’ 1 in red in the Sales 
Ledcsr to your customers was, in fact, a return? 

A. Some were rcturns. We wera a very competitive business. 
We were having problems with cheese suddenly; continuous 
problems with cheese. Customers take advantage. We sent 
cheese to the customer to try to hold the customer. and 
stay in business. We would extend credit just to hold 
goodwill of a customer, and I would say at least ninety 
per cent was returnec. 

Was that rancid cheese? 

A. Yes. 

Now, Mr. Curreri, I hava been assuming all along and I am 


probsSly proven correct, that you are a competent manage- 


ment accountant? 

A. In this regard, I have just picked up accounting along 
the way. 

Are you familiar with boons and what they contain? 


A. “es. 


I will show you a book; that is, Accounts Payable of Fal- 


cone Dairy Products? 

A. Yes. 

Which means you owe someone some mney? 

A. Yes. 

I will show you this and ask you if you can identify the 
book? 

A. Yes, it is the Accounts Payable. 

Now, backtracking a little bit, you have identified Falcone 
Dairy Products’ General Ledger for the ime period June, 
1972 through May, 1974? 

A. Yes. 

Now, i, it a common bookkeeping procedure to post your 
transactions from almost all the other books into the 
General Ledeen? 

A. Yes, 

And, the Accounts Payable, so-called, is a subsidiary led- 
gex; what would you call ‘t? 

A. Accounts Payable Ledger. 


The procedure would be, when in summary, would it be posted 


to the General Ledger? 


A. Yes, when the schedule is d-awn up. 


Q We have here the General Ledger. On January 31, 1974 there 
is an entry of $210,000. Now, on the page we have marked, 
is that, as you understand it, the closing out of payments 
to Alburg Creamery? 

A. I didn't make the entr’’ in the book. 

Q From your experience, who would -**< the entry in the 

General Ledger? 
A. It would have to be Mr. Accardi. 

Q Do yOu see anywhere on that page the ium of $210,711.05? 
A. No. 

Q Wouldn’t it be normal in closing out the Accounts Payable, 
wouldn't it be normal procedure to debit Falcone Dairy 
Products and credit Alburg Creamery? 
A. I don't know how Mr. Accardi arrived at this. I would ' 
have to speak to him, , 

Q None of the entries were at your direction? 

A. No, I just drew up the schedule. I don't know how he 
figured the transactions. 

Q You do recall an entry. that was in the amount of over ' 
$200,000? 


A. Yes. 


Q If you do have a schedule that is the amount in the schedule 


there, that amount? 


A. Yes. 

What is the total amount? 

A. There is a zero balance here right now. 

Did you ever see the Statement of Affairs in this matter? 
A. No. 


I believe you testified earlier that the $210,000 was an 


afterthought of correting what was owing to Alburg Creamery? 
: 


A. It was a matter of taking the credits due at an after 
date. 
Do you know if $210,000 makes it about equal with Alburg 
Creamery on this b~  ruptcy? 
A. If TI recrll, che difference betwee. Alburg Creamery 
and Paiccne Dairy Products, Falcone Dairy Products owed 
Alburg Creamery some money. 
Just referring to normal practices, Mr. Curreri, just ra- 
fex.i~., to the last entries to Alburg Creamery, are they 
wada with pencil or pen? 
A. That are made in, pen. 
Are you talking about the entrées? 
A. The subentry is in pencil, but the sub-totals and 
actual entries are in ink." 
MR. O'NEILL. That concludes the grand jury 
testimony of Mr. Curreri. 
TEE COURT. Anything fur“her, Mr. O'Neill? 
MR. O'NEILL. If I could have a moment, your 


Honcr. (M . O'Neill conferred with Mr. Cook) The Government 
rests, at this time. 

THE COURT. All right, the Government rests, - 
and, ladies and gentlemen, we'll take our evening recexs at 
this time and resume tomorrow morning at 9:30. Please don't 
xead anything about it, hear anything about it, or talk to 
anybody about it. We'll st nd in re.ess wmtil 9:30. I would 
like to see counsel in chambers. 

(Government rested, and court recessed at 
4:25 p.m.) 

(February 11, 1976; 9:15 a.m.) 

(In ti » courtroom without the jury) 

THE CO: <T. Mr. Anolik. 


MR. ANOLIK. Yes, ,our Honor. Your Honor, 


at this time, I am going to ask for a dismissal under the rules, 


your Honor, on the grounds that the Governmant lias failed to 
make any case. We submit, your Honor, that the evidence adduc- 
ed at thie trial does not come tm sven to the minimum standards 
required under the statutes, and certainly under United States 
v Taylor which I cited to you in the papers which I submitted 
to you yesterday, your Honor, that would wis vant this case in 
ever: going to the jury. The evidence which was adduced, your 
Honor, at the most shows that an accountant working for the 
Government happens to be an F.5.I. agent, completely confused 
the thrust cf certain entries. There was not only disclosure, 


check any of those packages against these invoices? 
A. Yes; there were lot numbers and it was checked. 
Those are the cheeses that smelled, isn't that true? 
A. That is right. 
MR. ANOLIK. No further questions. 
MR. O'NEILL. Nothing further, your Honor. 
THE COURT. All right, Mrs. Fried, you may 


(Mrs. Pried left the courtroom) 


MR. ANOLIK. May I have a minute, your Honor? 

if a witness arrived. 

THE COURT. Very well. 

MR. MURDOCH. Your Honor, Mr. Abare has just 
handed us a list. 

(A new witness entered the courtroom) 

GARY KEITH MICHAEL, Sworn 

DIRECT EXAMINATION 
(By Mr. Anoiik) Would you please talk into the mike and 
give the jury and his Honor your full name? 
A. My name is Gary Keith Michasl. 
And, Mr. Michael, what is your profession? 
A. I am a Certified Public Accountant, and I am an 
Associate Professor of Accountancy at the University of 
Vermont. 


Can you tell me what your educational background is? 


A. Yes, sir. In 1959, I graduated from the Michigan 
State University with a Bachelor of Arts Degree, majoring 
in accounting, and in 1960, I completed an additional year 
for a Masters of Business Administration, again, majoring 
in accounting. 

Can you tell me whether you ever held a job with the 
United States? 


A. Yes, during the period, the time period 1960 to 1965, 


I was a supervisor accountant for the United States General 
Accounting Office. That is an arm of Congress. 

In Washington, D.C.? 

A. Yes, Washington, D.C., sir. 

And, you have been teaching a’ the University of Vermont 
since when? 

A. In 1965, I completed a requirement for a C.P.A.. I 
then came to the University of Vermont as an Assistant 
Professor. I am now an Associate Professor of Accounting. 
I have been teaching eleven years. 

Do you teach all dif“erent courses in accounting? 

A. Yes, sir. 

Would you just *4ll the jury what it means to obtain a 
certificate us a Certified Public A-countant? 

A. To become a Certified Public Accoumtant, an individual 
has to take a uniform examination. 


Is that nationwide? 


A. It is a nationwide examination in each of the states. 
The same *xamination is given at the same time. It is 
given, routinely, the first week of May and the first 
week of November each year, a different examination. Most 
recently, I believe, about 50,000 people iat through the 
examination and 5,000 passed. It is a very low passing 
vate; it is over three days, ednesda, Thursday, Friday; 
with examinations, part in accounting theory, accounting 
practice, euditing .1d law,commercial law. Once I passed 
the examination in the State of Virginia, I needed to 
complete an experience requirement, and in Virginia, at 
the tine, : needed five years work experience. Other 
states have different time periods. When I completed the 
examination in Virginia, I was able to get reciprocity in 
Vermont, since it is a natiorwide examination. 
tow, Mr. Michael, you have had occasion to examine the 
books and records of Falcone Dairy, have you not? 
A. Yes, I looked at the books, yes, sir, yesterday. 

MR. ANOLIK. Now, your Honor, may I borrow 
an exhibit of the Government? 

THE COURT. If it is in evidence, you don't 


have to borrow it. You may refer to it any time you wish. 
aarn it over, though. 

(By Mr. Anolik) I show you Government's Byhibit °72,"~- 
this ia a blow-up of a particular page. Can you see it 


all right, Mr. Michael? 

A. My eyesight is not the greatest. Yes, thank you. 

You notice there is an entry for .wo hundred ten some odd 
thousand dollars down at the bottom? 

A. Yes. Looks like a debit to accounts receivable and 

a credit to purchases. I think accounts payable for 
$210,711, yes. 

Do you recall you were specifically asked to look at the 
books with respect to that en =iry? 

A. Yes, I was. 


Now that entry, as you were told, is it not so, was a 


credit which Falcone Dairy took in 1974 for entries which 


they had made in their books in 1971, but did not take 
credit for in 1971, do you recall that? 

A. Yes, the entries made in 1971 were for cancellation 
of sales and 1974 was cancel] ation of the purchase year. 
Explain to the jury what the accounting aspects of that is. 
A. Right. The accounting aspects, as I see it from the 
record in the year of sale, customers bought the product 
and far .arious reasons, they returned the product, and 
the debt of the customer to the company was cancelled. 
Normaily, then, you cancel the purchase; the cancelling 
of the purchase was m-de in 1974. So this means in 1974 
the liability to the buyer was eliminated. 

In other words, that would be Alburg Creamery? — 


A. Alburg Creamery? 

Yes, the bill to Alburg Creamery was cancelled in 1974? 

A. Yes, sir. 

Can you tell us, from your experience and your expertise, 
is there anything improper a." that accounting method? 
A. I see nothing improper ir at method. I duly feel 
it should be in the same year, but to do it upon recogni- 
tion, or finding of the omission, is perfectly proper. 

Did you also look at +e books and records to see whether 
there was full disclosure of what had been done? 

A. Yes, I did. 

Was there full disclosure? 

A. Yes, there was. 

Ian't it a fact that actually full disclosure is the firat 
important thing in accounting? 

A. That is one of the basic priaciples of accounting, yes. 
You were also asked to render an opinion with respect to 
‘an item of three hundred some odd thcusand dollars for un- 
realized appreciation? 

A. Yes. 

Would you explain that to the jury? 

A. The entry that I saw that you are referring to, was an 


increase in the account called “investment in Alburg” or 


"investment in the Alburg operation,” and also an increase 


to an account called “unrealized capital from the General 
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Journal". There were extensive notes explaining the trans- 
action and on a typed financial statement, which included 
this transaction there were also extens ve notes explain- 
ing it. As I see it, thi+ was an entry that was made in 
regard to obtaining loans, and it was to increase the 
actual cost investment which was in the area of $58,000 

up to an appraised value, a market value, of $360,000. It 
was put on the books at the time of the negotiation for the 
loan. At the time the loan did not come through, ‘:t was 
properly reversed. This type of entry, I have seen in a 
number of ower situations where you attempt to move from 
cost tc market. There is quite a problem in accounting 
today, with inflation, and the American Institute of Cer- 
tified Public Accountants is now working on the problen, 
perhaps formulizing the moving up of cost values to replace- 
ment costs in today's dollars. It is called, price level 
accounting. 

But the entries there were not improper entries, were they? 
A. In my opinion, the entries are not improper since 

there is full disclosure. and it is possible to trace where 
the original cost is. 

Was it not a fact that the base price was restored after 
the loan did not go through? ; 

A. Yes. The entry increasing the investment, the asset 


account, and increasing the equity account, was reversed, 
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so the fact, after the entry was put on the books, another 
entry was made to take it away, and we are back to the 
original cost. 

Nothing improper about that? 

A. In my opinion, no. 

“nd, there was full disclosure, ‘n't that so? 

... Yes. There are a number of notes in here that explain 
that 

Now, for example, if a person was seeking 2 loan, let's 
.ay, from 4 bank and he had 100 shares of American Tele- 
phone stak which he had purchased at least say, for 
$10,000, but in the present market it was worth $20,000 
market value, he would have a perfect right to tell the 
bank, "Now look, it is true I only paid $10,000 for it, 
but on today's market it is worth $20,000. Won't you lend 
us $15,000?" That would not be an wnreasonable picture 

to paint, would it? 

A. Wo; in fact, it is quite typical tor bankers to ask 
what the market value of the coll teral is. 

Tf the loan doesn't go through, you would have to return 
to your base at te purchase price, which was $10,000? 

A. Yes. 

Aad, if you put it at $15,000, the market value, let's say, 
you would be giving the improper base, ian't that true? 

A. Would you reph~ase that? 


Q If you shange the base. 
A. Yes, if you were to change the base on your books to 
$15,000 it would be. However, with the recognition of 
the disclosure of them, you are perfectly all right. The 
fifteen is a market value in your illustration which is 
uged for collateral purposes; at the time that stock goes 
up, everybody sold. iou must, of course, come back to the 
base for capital gains. 

Q So, in other words, your base against the selling price 
is always your capital gain, is that correct? 
A. That is right. 

Q A capital gain is realized on sale? 
A. That is correct. 

Q Wot at the end of the accounting period? 
A. Wo, at the end of the sale. You must complete the 
transaction by physically selling it. A merging of an 


/ item is not a sale. 


Q #A.4d, an offer to obtain a loan is not a sale, is it? 
A. That is correct. 
MR. ANGLIX. No further questions. 
CROSS EXAMINATION 
Q (By Mr. O'Neill) Mr. Michael, when an entry, is made, when 
a decision ‘s made to make an entry, let's say, two years 
later, it is possible to make a deferred entry, is it not? 
A. Yes, it is possible. 


When one makes a deferred entry, their normal practice is 


to make that deferred entry in the book, is it not? 
A. Well, will you define “deferred entry"? 
I will have you define it so we make sure we are using the 
correct term. 

MR. ANOLIK. iI object to that. It has to be 
responsive to a question. 

MR. O'NEILL. I will ask him the question, 
if you give me a minute. 
(By Mr. O'Neill) Mr. Michael, is it a practice in the 
accounting profession, from time-to-time, not to make an 
entry at the first available opportunity? 
A. The practice is when you have the knowledge of a trans- 
action, it is normal to record it. 
So, normally, if the credit for the $210,000 worth of 
cheese credits were known in 1971, it should have been 
taken in 19717 
A. I woul@ say at the point that the accourtant is aware 
of it, it should be recorded. 
As soon 4s e is made awcre of it, that entry should be 
made? 
A. That i« correct. 
Is there a)sc a proper procedure whereby a decision may be 
made not to maka the entry and some notation can be made? 


A. No. Generally, I think, what you are asking, it is not 
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at all normal. to know of something and make a notation 

that I will record this in five years. 

So if it was known by the accountant, the accountant 

should record it in the year known? 

A. If the acc natant is aware of it. Occasionally, 
accountants do not have all the informati.. that manage- 
ment haz. 

If the accountant knows, he should make the entry? 

A. Yes, he should~ 

With respect to this $210,000 credit ou-Havecfo way, 
yourself, of knowing whether or not the Falcone Dairy was 
entitled to take that credit, do you? 

A. Well, from the information given to me were the 
accounts receivable from when they sold it, being cancelled, 
I would say, yes, they would be entitled to take it. 

You have no way of knowing whether or not the cheese was 
bad in 19717 

A. I have no knowledge as to the product or the transactions 
behind it. 

In other words, all you are doing is taking the red entry 
and if you say the red entries are for credits, you say 
they can take the credits? 

A. Yes, it is perfectly normal. If you buy a product that 
is not saleable, by you, then the person you buy it from is 


responsible to restore you for the amount of money you paid 
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then. 

That is a standard business practice? 

A. Yes, it is. So, therefore, I would say, they are-- 
they would be entitled to it. 

Normally, when **- return is made, the return is made and 
the credit recorded in the books? 

A. That is the preferred method, yes. 

You examined the Falcone Dairy Products’ Sales Journal? 


A. Yes, I saw the Sales Journé.. 


You saw the red entries? 


A. Yes. 

Prom looking at those red entries, there is no way of know- 
ing what those are, other than those are credits of some 
type? 

A. I know they are reductions of an accounts receivable. 
But other than being reductions in the accounts receivable, 
you have no way of knowing whether they are returns, dis- 
counts, price adjustments, or anything of that sort? 

A. No. Fowever, I believe on the individual invoices 
supporting the entries, there are notations, and if I were 
to examine the individual invoices, I suspect many of them 
would be identifyable that way. Personally, I have no 
Cirect knowledge. 

The only way you might be able to tell us is by looking at 
the invoices? 
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A. Thac is correct:, that is, if they were all there. 

If you had all the invoices and the invoices so reflected? 
A. Yes. 

Let me show you this package of invoices here marked 
Defendants' Exhibit "G", just looking at the top entry, 
assuming for purposes of my question, are there a corres- 
ponding red entry and if the invoice goes with it? Can you 
tell from looking at that what the credit is for? Just 

for the record, this is Number 00323 at the bottom of the 


page. ’ 
A. All right, the n-mber of pounds of cheese is indicated; 
the entire price is indicated with a total dollar amount 
extended, and there is a word I am uneble to read, but, in 
other words, credit correction 57, this could be a price 
correction. I don't know. It could be for other purposes. 
I would have to rely on other evidence. 

Mr. Michael, let me show you 00324 and ask if you can tell 
what the credit is for? 

A. This indicates credit for all entries from the ledger 
at 45,266.62. I would have to go back to the ledger and 
pick up all the entries preceding that which came to that 
figure, but still physically on this sheet of paper, it 


dees not say what caused the credit. 
You can't tell from this whether it is a discount, a return, 


or what. It is just based on this document? 
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A. Based on that one document alone, I cannot tell what 
was the cause. 
Let me give you the third one--00325--can you tell from 
this particular invoice what the credit is for? 
A. No. Similar to the other ones, we do not have an item 
marked on here as to what it was for. I suspect that the 
accountant at the time would also not know, and perhaps 
that is the reason why the error was not discovered for 
two years. 
Let me show you Number 00652. What does that invoice 
indicate for purposes of the credit? 
A. This says to correct Sill Number 00361. I would pre- 
sume this is pricing. 
Or an error in the price? 
A. Error in price; perhaps the quantity, perhaps it could 
be the quality. I cannot tell from this. 
Some mistake, apparently, in the bill as originally ren- 
dered? 

‘MR. ANOLIK. #5 did »ot say that. He said 
it could be quality. 
A. It is a supposition on my part. 
(By Mr. O'Neill) You don't know what it is for? 
A. Wo. 

MR. O'NEILL. ‘May I have just a moment, your 
Honor? There are a series in here I am looking for. 


THE COURT. We'll take our morning recess 
at this time. 

(Court recessed from 10:45 - 11:03 a.m.) 

GARY KEITH MICHAEL resumed the stand for 
further cross examination. 

THE COURT. Proceed, Mr. O'Neill. 


(By Mr. O'Neill). Mr. Michael, if any entries in the books 


were omitted--in other words, if a document came in such 
as an invoice or something of this nature and not recorded 
in the books, there is no way for you to tell, if it is 
not recorded? 
A. That is correct. 
In other words, you, yourself, have no personal knowledge 
of the books other than the review you were asked to make 
a day or two ago? 

MR. ANOLIK. Iobject. There is no evidence 
anything was left out of the books. 
A. That is right. 
(By Mr. O'Neill) Your knowledge of these books is limited 
to a review of the books a day or two ago upstairs, is 
that correct? 
A. That is correct. 
Mr. Michael, with respect to the entry for unrealized 
appreciation, I take it--- 
A. You say, "depreciation"? 
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Q I think I said “appreciation"; referring to the approximately 
$210,000 entry for unrealized appreciation, I take it that 
appreciation, realized or unrealized, can only be recorded 
only, in fact, if there has been an appreciation, is that 


right? 


Yes. 


Ae 
Q In other words, if A.T.&T. stock was bought at ten, and 


you list appreciation of twenty, when it only went to 
fifteen, that, obviously, is improper? 


A. That is correct. 
Q Mr. Michael, I show you Government's Exhibit "74", the 


Financial Statement you had in front of you earlier. 
Going to what is actually ths third page, entitled "Notes 


to Financial Statement,” Paragraph 2, this indicates that 
the value of Alburg Creamery 4s determined by the officers, 


is that right? 
A. That is what the words say, ys. 

Q Im other words, the accountant, himself, at the time did 
not make any computation as to the value of Alburg Creamery, 
or obtain papers or anything of this nature on appraisals? 
A. According to Paragraph 2, that is correct. Normally, | 
accountants would not independently come up with that value. | 

Q At any rate, the valuation was obtained by the officers 
themselves, apparently, according to this? 

A. According to this, yes. 


And, the land valuation in Paragraph 3, the same thing may 
be said for that, is that right? 

A. It says, “Land owned by the three stockholders of 365 
acres valued at $1,000". It doesn't say who made the 
appraisal, but I assume it would be the same. 

Down here in Paragraph Four, this paragraph would indicate 
that the" $290,000 in COF Realty was subject to consummation 
of legal transfer which is in process, per attorney,” is 
that right? 

A. Are you asking if that is what it says? 

Yes. 

A. Yes. 

With words in between? 

A. The paragraph says, “Investment of $290,000 in COF 
Realty, Inc. which is currently owned 40 per cent by the 


stockholders was derived as follows by the officers: 


Market value of realty, $1,125,000; 40 per cant interest, 
$450,000," and then there is an Item B, "Mortgage on Realty, 
400,000; 40 per cent interest, 160,000; net interest of 
stockholders, 290,000. Net interest was transferred to 
Palcone Dairy Products, Inc., subject to consummation of 
legal transfer which is in process, per attorney”. I read 
this as being an intention to transfer an asset to the 
company, but legal title has not passed. 

So, in other words, this paragraph would indicate that that 


particular entry, within the Financial Statement, causes 
the assumption this transfer will take place? 

A. Yes. 

It -is disclosed, however? 

A. Yes, it was disclosed. 

Mr. Michael, I take it with respect i» shares of stock 
which are commonly traded, for example, AT&T, the example 
that has been used, if you were aske™ to note the appre- 
ciation for AT&T, you could simply call the Wall Street 


Journal, or some other reputable market reporting service, 


and on that basis come up with an acceptable figure, ob- 
viously, as to what the specific value was? 
A. Yes. The Wall Street Journal is an excellent source 
for that type of thing. 
That is a recognized aithority? 
A. It is a recognized authority. You don't need to get an 
appraiser to appraise the shares of AT&T, and in the case 
of commonly treated stock, there is a market. 
So, it is easy to obtain the value? 
A. Yes. 
MR. O'NEILL. That is all we have, your Honor. 
REDIRECT EXAMINATION 
(By Mr. Anolik) Mr. Michael, Mr. Michael, I believe you 
know that Falcone Dairy was not a public corporation? 
A. Yes. 
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You do not see their stock publicized in the Wall Street 
Journal? 
A. They would not qualify, I would say. 
With respect to the statement, Exhibit "74", that would 
be, would it not, in the nature of an internal statement, 
isn't that true? 
A. Yes, and also marked “unaudited”. 
Under what circumstances might an accountant do that in 
contrast to a certified statement? 
A. The only time you would give a certified statement is 
if you actually had gone through a formal audit, an exami- 
natic- of all of the accounts and confirmation with out- 
siders, bank reconciliations, et cetera. Unaudited state- 
ment is directly taken from the records with appropriate 
disclosure mtes. . 
Which are contained here? 
A. Which are contained in this one. 
And, Mr. Michael, having reviewed all the records which 
you 4, I just want to ask again, the entry of $210,000, 
approximately, give or take a few extra dollacs, is it your 
opinion that it was a proper entry? 
A. In my opinion, the ‘try was proper. 
And, the entry with respect to unrealized appreciation, 
that was also a proper sntry? 
A. Yes, with the disclosure that accompanied it. 


And, in all cases, is it not a fact that you were able to 
find proper disclosure? 
A. Yes. In the journals there were notes and in the 
statement. 

MR. ANOLIK. No further questions of this 
witness. 

RECROSS EXAMINATION 
tBy Mr. O'Neill) Mr. Michael, you couldn't verify your- 
self as to the correctness of those red entries, could you? 
A. Wo, I did not credit them, but no, I did not audit them. 
In other words, in giving your answer with respuct to the 
$210,000, you are posing the assumption that the red 
entries are proper and that Falcone Dairy Products, in 
fact, had ‘those credits which they couli take? 


A. Yes, I am making an assumption the underlying support 


is there. 

The same thing might be said with the $301,000 entry for 
uppreciation. You are assuming it is true because the 
property had appreciated from the purchase and was legiti- 
mate in making that entry? 

A. What I am saying is that the accountant's entries are 
proper to debit and credit appropriate accounts. When it 
comes to valuation, this is another story. 

You are nct claiming knowledge as to whether or not those 
credits, in fact, existed or the land appreciated that much? 


A. Wo, I have no «nowledge. 


REDIRECT EXAMINATION 
(By Mr. Anolik) By the way, I show you Exhibit "41". 
Is this a certified statement? (Handed to the witness) 
A. This is Alburg Creamery, Inc., P.F. Jurgs Company, 
the Balance Sheet of Alburg Creamery, Inc. as of March 31, 
1973 and the related statement of Alburg Creamery, Inc. 
financial position for the period ended were not audited 
by us, and accordingly we do not express an opinion. No, 
this is not an opinion report. 
In other words, and we have a number of thc se-~you have 
looked these over before? 
A. Yes, I have looked through the Jurgs reports; none of 
them are audited reports. 
Let me ask you this. Whenever you examine books and records 
of anybody, be it Falcone Dairy or anybody in the world, 
you have no personal knowledge whether or not the entries 
in red wor black are true or false. You have to assume 
the truth of them, isn't that so? 
A. Examining and not auditing, yes. 
You weren't present to determine whether this was foul 
cheese or not, you weren't asked about this cheese, isn't 
that true? 
A. That is correct. 


The entries were proper, irn't that so? 


A. The accounting entries are proper. 

Nobody in this jury was present at the time of the entries, 
isn't that correct, as far as you know? 

A. As far as I know. 

Now, we have had testimony here from bookkeepers that they 
put the entries on the books. We have testimony from a 
bookkeeper, a Toby Lustig, that so “ar as she knew, no dis- 
counts were ever given price-wise. Now when you see books 


and records of a company that are kept by bookkeepers, ex- 


clusively, not by management, the entries made only by 


bookkeepers and the consolidated statement made by a certi- 
fied public accountant, don't you have a right to assume they 
are accurate entries? 
A. I would make that assumption. 
Just in conclusion, you see nothing, accounting-wise, im- 
proper in the entries that you were asked about, the 
$210,000? 
A. Accounting-wise, I see nothing improper. 
And, there was completely full disclosure? 
A. I see full disciosure. 

MR. ANOLIK. Nothing further. 

RECROSS EXAMINATION 
(By Mr. O'Neill) Once again, Mr. Michael, you are taking 
the books as accurate, whether or not they were recorded 


in the course of business, ia that right? 


58s 


A. "That is right. I am not performing an audit on these 
books. 
And. the only way you would be able to personally certify 
the correctness of the books is for you to go and conduct 
an internal examination that results in a certification? 
A. If I were to audit the books, I would have to look in 
Getail all underlying docw.entation and examine all the 
entries to verify that they are, in fact, appropriate, and 
then I would give an opinion, an independent opinirn on 
thea from the viewpoint I have been asked, based on the 
infocmation that is there, is it appropriate to make t*ese 
accounting entries, and to that extent, yes, they are 
appropriate entries. 
Mr. Michael, you have a Masters in Business Administration, 
do you not? 
A. I do, from Michigan State University, sir. 
Is it good business practice to withhold an entry such as 
that $210,000 for two years? 
A. I would say it is not normal to do it. I don't know 
whether I can say it is good practice or bad practice. 

MR. O'NEILL. That is all we have. 

REDIRECT EXAMINATION 
(By Mr. Anolik) But, it is not improper to do is, is that 
correct? 


A. I don't know. Let me phrase between management and 


accountants. Once an accountant is aware of a transaction, 
the transaction should be recorded. It is up to manage- 
ment to communicate the information. 
These entries were on the books in 1571? 
A. Yes. 
The accountant was able to see them, isn't that true? 
A. Yes. 
MR. U'NEILL. Excuse me, your Honor, I object 
to what it is that the accountant could see. 
(By Mr. Anolik) You would assume accountants could see 
them? 
A. Yes, I would make that assumption. 
MR. ANOLIK. Nothing further. 
MR. O'NEILL. Nothing further, your Honor. 
THE COURT. All right, Mr. Michael, thank 


MR. MICHAEL. Thank you. 
(Mx. Michael left the courtroom and a new 
witness entered) 
PHILIP? FALIVENE, Sworn 
DIRECT EXAMINATION 


(By Mr. Anolik) Mr. Falivene, give us your full name for 


the recc -d. 
A. Philip FPaLivene. 


Mc. Palivene, were you ever questioned by the Government? 


A. Wo. 

Let me ask you, let's assume that a customer was dissatis- 
fied with cheese because of the foul odor, or something of 
that sort. If he said, “Well, I will try to sell it, but 
you will have to give me a lower price,” might you do that? 
A. TI sure would. 

That would be like salvaging cheese? 

A. I would give a special price, if they would keep it, 
yes. 

Did that ever happen? 


A. Through the years, it happened, yes, a few times. 


Now, let's assume that cheese can be salvaged to some 
extent. How could it be salvaged, let's say, if the elas- 
ticity is destroyed? What can you do with it? 

A. If the cheese has no odor, or rancid taste, it is just 
a question of its losing the strength, what we Jo is cut it 
up, brine it, dry it and grate it. 

Would that impose additional labor costs on you? 

A. We take a beating on it, surely, because the moisture 
is, say, 48 and we bring it down to 20, so we lose fifty 
per cent through the moisture of the product, and the 
labor factor, so we wouldn't get very much out of it. 

But, if it has a foul odor, can you do that? 

A. No, sir, you can't. 


If it has a foul odor, is it a total loss? 
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A. Yes, sir. 

Now, Mr. Falcone, when you were dealing with Alburg 
Creamery, ©2 occasions you went up to Alburg, did you not? 
A. Yes. 

But you were not there like Mr. Falivene all the time? 

A. Continuously, no. 

Only Mr. Falivene was there, isn't that so? 

A. In 1971? 

Yes. 

A. Yes, sir, he was there most of the time. 

Xf you came up, it was for an occasional visit, is that 
correct? 

A. I came up if they had any problems. I would be up 
there, occasionally. 

Now, during the years that you were dealing with Alburg 
Creamery, were you a good customer of Alburg's?_ 

A. Yes, sir, I was. 

What percentage of its production, in 1971, 1972 and part 
of 1973 would you say you took, if you know? 

A. I couldn't give you an exact figure. 

Would it be a substantial amount? 

A. Possibly, yes, siz. 

In other words, what I am trying to get at is this, did you 
rely on Alburg Creamery, to a large extent, to supply you 
with its product? 


A. Yes, sir. 
Now, if you had taken the $210,000 credit in 1971, would 


that have had an affect upon Alburg Creamery's existence? 


It would surely have hurt them. 
would have hurt them? 

Yes. 
In 1973, Alburg Creamery burned, is that correct? 
A. Yes. 
What affect did that have on Palcone Dairy? 
A. Knocked us right out of the box. 
Knocked you out of business? 
A. Yes, almost. 
You had been losing money in 1972, is that correct? 
A. Yes, we had, through their yield and through other 
problems we had. 
Much com ,etition and so forth? 
A. Yes. 
In 1973, about October or thereabouts, after the plant had 
burned down already, did you have any conversations with 
Joseph Wool who was your attorney at that time? 
A. 1973. That was during the bankruptcy? 
Before the bankruptcy. October, 1974. 
A. Yes, we did; after the fire, yes. 
And, I show you Exhibit “"H” in evidence, which is that letter 
that Mr. Wool wrote several people, offering to pay off one 
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hundred cents on the dollar. Did you have a conversation 
with Mr. Wool concerning that, after? 

A. Yes, I did. 

And, with your emperience in the cheese business, did you, 
in good faith, believe that you could rebuild and, in fact, 
pay out one hundred cents on the dollar if given the chance? 
A. My answer to Mr. Wool was that he thought taat the 
money from the insurance company would pay about fo;ty 

per cent of the obligations, and I instructed him to give 
them this forty per cent, whatever their total was at the 
time. ‘'.B was negotiating with the Federal $.B.A. 

Small Business .\dministration? 

A. Yes and State of Vermont, Chittenden Bank--I jelieve 
it was equipment and so forth--trying to get the plant re- 
built and I got assistance from the town also. They wanted 
us back ti re to get the plant operating again. 

Did you believe, if you were given the chance to rebuild, 
you would? 

A. Yes, sir. I was going to come up here before the fire. 
I was ready to move up there myself to get the problem 
straightened >vt, and the yield, and so forth. 

What would you have done, under that plan, to reorganize 
this cperation of the plant? 

A. I submitted a--I believe it was a proposal or some kind 
at project to the bank, explaining what products we were to 
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make. We were to make new products, if I can remember now. 
Just relax. 

A. A project showing the figures, employment, how many 
people we intended to employ, and percentage of profit on 
these items. 

In your judgment, did you feel that you cculd rebuild and 
pay off the creditors? 

A. tf believed so, yes, sir. 

You believed that, in od faith? 

A. I did. 

Now, Mr. Palcone, at any time, did you attempt in any way, 
shape or form to hide an,;thing from the creditors? 

A. No, sir. 

Did you, in any way, shape or form, attempt to keep inf»srma- 
tion from the creditors? 

A. No, sir. 

Did you, knowingly or willfully, sign anything that was 
false? 

A. Not to my knowledce, no, sir. 

As a matter of fact, when you spoke to your attorney, did 
you tell him everything that you knew about “he situation? 
A. I sure did. 

You didn't keep any information back from him, did you? 

A. No. 

Did you have a conversation with Mr. Wool concerning the 
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credit of $210,000 that was finally taken in 1974, January 
of 1974? 

A. Conversation about the legality, you mean? 

Yes. 

A. Yes, I did. 

What was his advice to you, at that time? 


A. He said it is perfectly legal. 


And, you relied upon that advice? 

A. Yes, sir. 

Did you tell that to your accountant? 

A. I told Mr. Curreri to check with the accountant. 

Now, what was Mr. Curreri's function in the Falcone Dairy? 
A. He was in charge of the office personnel. 

Is he an owner of the dairy? 

A. No, sir. 

He is just a worker, isn't that true? 

A. Yes. 

Mr. Curreri was in the office most of the time, is that 
correct? 

A. Yes, sir. 

Did he also do any outside sales? 

A. Some times, not too much; mostly, in the office. 

Now when you testified before the grand jury and when you 
gave information to the F.B.I. agents, did you give them 
that information to the best of your ability? 


A. Yes, sir. 

Did you attempt to wathhold anything from them? 

A. No, sir. 

Now, Mr. Falcone, did you try to prevent the bankruptcy 
of Alburg Creamery? 

A. Yes, I did. 

You were put into involuntary bankrupty, is that correct? 
A. Yes, sir. 

Did you ask to be put into bankruptcy? 

A. Wo, sir, I tried to prevent it. 

Now, wher was the last time, Mr. Falcone, that you saw Mr. 
Laramae at the Alburg Creamery prior to the fire, if you 
remember? 


A. I don't remember, I can't say. Probably a month or 


two or three before he resigned, probably. 
Would it be fair to say you saw him at regular intervals? 
A. Yes, three or four weeks. Some times, I would be there 
all week. 
How would you describe him az a cheesemaker? 
A. Fair. Heis fair, on mozzarella cheese. 
On mozzarella cheese? 
A. Yes. 
is better in some other cheeses? 


A. Yes. 


Which cheese? 


A. Greek feta cheese. He makes an excellent Greek feta. 
Does mozzarella have some problems that are not encounter- 
ed in Greek feta cheese? 

A. Yes, definitely. 

You have had a number of conversations, have you not, with 
me and Mr. Murdoch, myi.associate counsel? 

A. Yes. 

And, you were told, were you not, that you did not have to 
testify in this trial if you did not want to? 

A. Yes. 

And, you said you did want to taestif,, isn't that true? 


A. Yes, sir. 


Everything that you have said here tociay, is it the truth? 


A. To my knowledge. 
MR. ANOLIK. I have nothing further. 
CROSS EXAMINATION 
(By Mr. O'Neill) Mr. Falcone, isn't mozzarella one of the 
easiest cheeses to make? 
A. No, sir. 
It isn't easier to make than feta? 
A. No, sir. 
You don't think it is the easiest cheese to make? 
A. It is not the easiest one to make. 
One of the easiest cheeses to make? 
A. No, sir, it isn't. 
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Based on your testimony, it is more difficult? 
A. In the sense you can have too many things going wrong 
with the cheese. 
What type of business are you in, at the present time? 

I am unemployed. 

you own any businesses? 

No, sir. 

you own any shares of stock, if any? 

Yes, I do. 
What is that in? 
A. COF Realty, yes. 
What about Falcone Foods? 
A. No, sir. 
Are you familiar with that institution? 
A. I am familiar with the name, yes, sir. 
Who owns that? 

MR. ANOLIK. Objection; irrelevant and 

immaterial. | 


THE COURT. What do you claim? 


MR. O'NEILL. I believe we'll show it is one 
of the family corporations and mvcs from one to the next. 

THE COURT. How is that relevant? 

MR. O'NBILL. I will go back to it and with- 
draw the question at the present time. 
(By Mr. O'Neill) Mr. Palcone, you were associated during 
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the period in time with Falcone Dairy Products? 

A. Yes, sir. 

You were also associated with Lido Cheese Company? 

A. Lido Cheese Company, I bought for my son when he left 
school. 

Did you have any role in the Lido Cheese Company? 

A. I was an authorized signature. 

You signed the checks, right? 

A. I believe I signed most of their checks. 

What about United Cheese Company? 

A. United Cheese Company, I am not an officer. 

What is your relationship? 

A. I was a consultant. I would go around and teach people 


how to make it clear from poor supply. 


United Cheese Company took over the same physical location 


you had in Brooklyn? 

A. Yes. 

Prior to that, it was Lido Cheese at that location? 

A. Yes, sir. 

Prior to that, it was Falcone Dairy Products at the loca- 
tion? 

A. Yes. 

And, Falcone Food Products was also at that location, is 

that right? 

A. Yes. I believe that Falcone Foods might have be«ea on 


Corbett Court. I am not sure if it was on Corbett Court. 
Now, just to make sure we are talking about the same 
Palcone Food Products, where was that office located? 

A. 27 Corbett Court, I believe, or in the area surround- 
ing there. 

This is a corporation run by your son, Joseph Falcone, is 
that right? 

A. Wo, sir. 


Who runs Falcone Food Products? 


A. I believe Mr. Churchill was President; Charley 


Churchill. 

Did you have an ownership or interest in that? 

A. Wo, sir. 

Did you have anything to do with managing it? 

A. No, sir. 

You had no role in that at all? 

A. No. 

What is the current status of Palcone Dairy Products? 

A. We ceased to do business a few years ago. 

And, what about the Lido Cheese Company? 

A. Lido Cheese Company, I said before, my son left school 
in May of 1972, and I bought a route for hima retail 
route--which he ran, and then his older brother also had a 
retail route, and they merged in October of 1972, I believe. 
What happened to Lido Cheese Company? 


A. I believe they are in businesc. 

Still in business at the present time? 

A. 48. My son resigned two years later. 

But neither you, or any member of your family, are presently 
associated with it? 

A. My sons, you mean? 

Yes. 

A. Wo, sir, they aren't. 

Now at the time the Falcone Dairy Products ceased business, 
what was its financial statement when it ceased business? 
A. Well, the Bankers Trust called in their accounts re- 
ceivable, and we couldn't work. 

You also owed a lot of money to other creditors? 


A. Yes. 


You owed a lot to Milton Coop., for example? 


A. Yes, sir. 

About $300,000 to Milton Coop.? 

A. I don't know the figure, but we owed some money. 

Now, Mr. Falcone, in early 1973, what was your personal 
financiaa situation? I don't memin terms of what you had 
for assets, wless you want to go into that. Were you in 
need of money at that time, particularly? 

A. In 19737 

Yes. 


A. Well, I don't remember the date, but we have been nego- 


tiating all over the place. 
You needed money at that point? 


A. Yes, sir, we did. 


And, during this period of time, which businesses were you 
associated with yourself, in 19737 
A. Palcone Dairy. 
Just Palcone Dairy? 
A. To borrow money, yes, sir. 
Were you @ tated in 1977? with any businesses besides 
Falcone Dairy Products? 
MR. ANOLIK. I object to this. It is 


THE COURT. No, I think this is material. 
A. In what sense, in 19737 
(By Mr. O'Neill) In 1973, did you own any businesses you 
were working for? Were you working for any businesses, 
consulting for any businesses? What was your source of 
income during that period of time? 
A. I was working for Palcone Dairy. 
You were working for Palcone? 
A. I believe so. 
Palcone was already broke, weren't they? 
A. I got paid from Falcone, if that is what you mean. 
Falcone was the only firm you were getting any money from, 


at that time? 


A. To the bes* of my recollection, yes. sir. 
Any incom: you got, you got from Falcone? 

A. I beileve so. 

Palcone was in financial treuble, is that right? 
A. Yes. 


Se when Falcone went out of business, that was a personal 


‘loss to you? You lost your job, isn't that right? 


A. More-or-less, yes. 

You were one of the owners, but, nevertheless, you lost 
your job when Falcone went out of business? 

A. I know we cut our salary down. Yes, I believe so. 
Mr. Falcone, when ii went out of business, you no longer 
got a salary from Flcone? 

A. After it went out, no. 

Now, you were trying to get loans during that peridd of 
time, is that right? 

A. Well, I was trying to. 

In 19737 

A. In 1973, yes. 

Specifically, did you mortgage some ‘inci in July and 
October of that year down here in Richmond to get money? 


A. Well, we mortgaged our property, and we geve, I believe, 


some monies to the bank, Bankers Trust, yes. 
You mortgaged some property you owned up here in order to 


get money? 


A. Yes. 

You needed money to keep going, at that point? 

A. Well, I borrowed money. I don't know if it was too 
late or not to help the situation. We did borrow some 
money . 

Mr. Palcone, you needed money, is that a fair statement? 
"A. Surely. 

Now in that connection, I show you Government's Exhibit 
°74", this financial statement. (Handed to the witness) 
This was prepared to help you get some loans, is that right? 
A. This statement is loans--- 
This statement was prepared with the intent of assisting 
you in getting loans; you were going to use this in getting 
loans? 

A. I used some statement. I don't know if this is the 
one or not. 

You used some statement? 

A. Yes. 

Does this look like the statement here’ 

A. All statements look alike. Point i. . ¢ to me. 

In other words, you are not agreeing to the numbers in 
it, but this could be it? 


A. It cotild be this statement, or any othe. statement, yes. 


Up here under the second paragraph, within Paragraph 2, 


on the page entitled “Notes to Financial Statement,” where 
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it says here, "The value of Alburg Creamery, Inc. was deter- 

mined by the officers to have a market value of $360,000," 
you provided Mr. Accardi with that figure? 
A. Most likely, yes. 
In other woids, Mr. Accardi didn't make up that figure 
on his own, you gave him a figure to use? 
A. My brother and I, probably, yes. 
You came up with a figure for him? 
A. Yes. 
Going down here to Paragraph 3, "Land owned by the three 
stockholders of 365 acres in Vermont was valued at $1,000 
per acre for a total of $365,000," I take it Mr. Accardi 
didn't do that evaluation? 
A. No, sir. 
You and your brothers did the evaluation? 
A. Yes. 
And, you valued that 365 acres at $365,000, is that right? 
A. Yes, sir. 
Now, isn't it a fact that land at that point in time was 
assessed for tax purposes at $11,000? 

MR. ANOLIK. I object, your Honor. 

MR. PALCOWE. I don't know. I have no idea, 
your Honor. 

THE COURT. We'll let the answer stand. 
(By Mr. O'Neill) You don't know what your own land was 


assessed for for tax purposes? 

A. No, sir, I don't pay attention to that. 

How did you arrive at the figure of $1,000 per acre? 

A. I spoke to the president of Richmond Cooperative, Mr. 
Marvin Clark, and he said that the property is worth 
$1,000 an acre. 

You just got the figure from him, on that baiis? 

A. Yes, he being a resident of the Richmond area. 

He is a friend of yours? 

A. Mr. Marvin Clark is the President of ch: Richmond 
Cooperative. 

Mr. Falcone, he is a friend of yours? 

A. I respect him. I did business with the man for five 
or ten years, twelve years. Yes. 


Down here, Mr. Palcone, within that paragraph, “The land 


title is in»processe of transfer to Falcone Dairy Products, 


Inc. The land transfer is subject to legal consummation,” 
that land was never transferred, was it? 

A. Wo, sir. 

Never transferred over to Falcone Dairy Products? 

A. Wo, sir. 

Going to Paragraph 4 at the bottom, we have here "Net 
interest was transferred to Palcone Dairy Products, Inc. 
subject to consummation of legal transfer which is in 
process, per attorney,” that was never transferred either, 


was it? 

A. To Palcone Dairy? 

Yes. It was never transferred to falcone Dairy? 

A. Wo. 

Now, Paragraph 5, “Officers loans of $76,656.53 was donated 
to corporation subject to inclusion in corporate minutes," 
that was never donated, was it? 

A. This $76,000, my brother and I put in a few years ago, 
which we did put into the corporation, which the corpora- 
tion was liable to us, or whatever terms it would be. We 
would subordinate the $76,000 into this package loan in- 
strument, or whatever you want to call it. 

You never actually loaned this money to Alburg, did you? 
A. No, sir. Falcone Dairy, yes, we did. 

You loaned this money to Palcone? 

A. Yes, we did. 


You actually loaned the money to Falcone? 


A. Oh, yes. 

And, you held a meeting whereby it was entered in the 
minutes? 

A. We were subordinated. We would leave it as a capital 
stock, or whatever you want to call it. 

Did you have a meeting of the corporation and include it 
in the corporation minutes? 

A. I don't know. My brother and I discussed it, I know 


that. 
Paragraph 6, "Capital stock common was increased $655,000 
for the inclusion of $365,000 land and $290,000 COP 
Realty, subject to consummation of legal transfer". This 
is a summary of these prior two never transferred, is 
that right? 
A. Yes, sir. 
Well, Mr. Palcone, we nave established, to some extent, 
you were having financial problems with Palcone during this 
period of time, and since you were an employee, you could 
look forward, if Palcone went down, you would lose Falcone 
as a source of income for youself. Is that a fair state- 
ment? 
I never thought of it that way. I wanted to keep the 
business going, get my profit back. After twenty-five or 
thirty years, I didn't want to go out of business. 
You were aware if Falcone went out of business you weren't 
going to be paid any more by them, didn't you? 
A. TI never thought of it in that sense. 

never did? 

No, sir. 

never thought if they went out of business, you would 
be out of business? 
A. I would be looking for a job. 


You never thought of it that way? 
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A. No, sir. 

Now, Mr. Falcone, with respect to this entry in the 
amount of $210,000, who was it that first suggested taking 
that credit? 

A. Well, it was a casual conversation coming out of the 
hearing, and I believe Mr. Curreri mentioned the fact that 
he had not taken those credits at that time. 

And, Mr. Wool said he could take the credits? 

A. Mr. Wool said it was legal to take them. 

Prior to this time, you never thought you could take those 
credits? 

A. TI never thought of them. 

You never thought of all the bad cheese that came back 
from the customers to take those credits? 

A. No, sir, I never thought of them. 

But you knew you owed Alburg a fair amount of money during 
that period of time? 

A. Yes, sir. 

You knew you owed *hem for cheese being shipped to you? 

A. Yes, sir. 

You knew you had to pay for the cheese that came in? 

A. Yes, sir. 


And, you had to give credit to your customers for cheese 


being returned to you? 


A. Yes. 


But it never occurred to you you could take a credit 
against Alburg? 

A. Not if I could help it. 

It never occurred to you to do that? 

A. I never thought of it. If I could herp it, I wouldn't 
take it. 


You took $210,000 in credits which was for returns for the 


last six months of 1971, is that right? 

A. Yes, the record shows July, I believe, it was. Yes. 
Were those based upon the red entries in your Sales Journal? 
A. Yes. 

During the first six months of 1971, you had $127,000 in 
red entries, is that right? 

A. These figures, I don't look at. I don't look at those 
figures. If they are in there, they must be. 

You knew you were having returns, or credits, throughout 
this period of time? 

A. We gave credit, yes, sir. 

You knew you had a lot of credit in the first part of 1971, 
too, didn't you? 

A. In July of 1971, yes. 

Going back before July, you knew you had a lot of credit 
you were giving before that? 

A. Yes. 


You kept on giving credit, didn't you? 


A. As they returned, we gave them credit. 

Now, you could have writ‘:en off ali these credits against 
Alburg, couldn't you? In other words, if you could write 
off $210,000, you could write off all the rest of the 
credits, couldn't you? 

A. Sir, I am not a bookkeeper. These figures, I look at 
them now. I don't look at these. 

You were giving your customers credit for bad cheese, 
right? 

A. Yes. 

You took a $210,000 credit for six months for bad cheese, 
right? 

A. Yes. 

Didn't you know you could also take credit for the other 
bad cheese for the rest of the period of time? 

A. I probably didn't bother looking any more after these 
books were prepared, and that is it. 

If you could have taken credit for those entries, if there 
was money able to pay you, it would have made a significant 
aifference in your financial situation, wouldn't it? 

A. I don't follow you. 

If Alburg owed you all this money for credit for bad cheese, 


all right, and you got Alburg rebuilt, you would have all 


those credits coming to you, wouldn't you? 
A. If TI rebuilt Alburg? 


Yes. 

A. If I rebuilt Alburg, I wouldn't want to take the 
credit there now. Ivwnted to keep it alive. 

But, you would have had them available to use if you 
wanted? 

A. Probably, would be; I don't know. 

You could have put them on the books and used them as you 
desired, coulda‘’t you? 

A. I don’t know whow it checks out. 

How was the figure c- $210,000 arrived at? 

A. From ceceipts that we sent oat credits to the custom- 


ers. 


Who compiled that list? 


A. The girls in the office would send out the credits. 
The girls in the office would send out the credit for the 
returned cheese, is that right? 

A. Yes. 

And, how did you arrive at the list? 

A. I believe Mr. Curreri went through the list and pulled 
out. 

How could you tell who had returns and who was getting 
the bad cheese from? 

A. On the credits. 

Tell by simply looking at the credit slips? 

A. The customers that got the credits, yes. 


Was there any way you could be sure that was Alburg's 


cheese? 
A. We had the problems with Alburg at the time. 
You weren't having problems with Milton? 
A. Wot too much. 
Didn't you have problems with any cheese, from time-to- 
time? 
A. Milton Cooperative made cheese--- 

Why don't you answer--- 

MR. ANOLIK. I object. He didn't let the 
man answer the question. 

MR. FALCONE. I am trying to remember four 
years ago. It is pretty difficult. 

THE COURT. Listen to the question and 
answer the question. 

MR. FALCONE. If I remember. 

THE COURT. Listen to the question and 
answer the question as is. 
(By Mr. O'Neill) Mr. Palcone, aren't there always some 
problems--maybe large, maybe small--with mozzarella cheese? 
A. Thay have their problems. 
It never came out for a year's production perfectly? 
A. No, sir. 
You always get a little overripe, a little green, and you 


said sensitive, you may have a few microbes, so that some 


will go bad? 

A. Yes, sir. 

But, you never charged any credits back against Milton, 
did you? 

A. Our policy was, I beli s--no, we didn't, no. 

But you owed Milton a lot of money, didn't you? 

A. Yes. 

And, it would have cut down your -debt~ to Milton if 
you charged some of these credits off against Milton? 
A. If it belonged to Milton? 

Yes. 

A. Well, we received bad cheese ‘rom Milton from time- 
to-time, and we never took a credit from Milton for the 
simple reason we didn't want to hurt him. If we could 
absorb the loss, we would try t help the situation by 
absorbing the loss ourselves. 

You said you didn’t want to hurt Milton? 

A. Yes, sir. Through all the years, we would absorb the 
loss if we could afford it. 

Mr. Falcone, I will show you Defendants' Exhibit "G" which 
is in evidence--the stack of invoices. (Handed to the 


witness) Can you go through them and tell me, by looking 


at those invoices, what is the matter with the cheese you 
were getting back? In other words, was it green, overripe, 


rotten, rancid, moldy, or any other way you want to describe 


it? Can you tell from looking at these invoices? 

A. These invoices are returns from people we sold cheese 
to. Our problem at that time was Alburg Creamery, for 
the simple reason Alburg Creamery produced most of our 
whole milk cheese, and on these here when I see on some 
.of them are whole milk cheese, Milton ~ade mostly skim 
low fat. 

You can't tell from looking at the invoices what was the 
matter with th. cheese being returned to you? 

A. By looking at these invoices? 

Yes. 

A. No, I can't. 

In other words, there is no way to tell if it is rotten, 
moldy, or anything else? 

A. No. 

Now, Mr. Palcor., those on here that say "returned. for 
galt,” what dves that mean? 

A. That is when the cheese gets bad. Automatically, any 
cheese returned, they would put down it was from the 
customer, whoever it came from, and that says to cancel 
out the lot from where it came back, return to salt, or 
something like that. 

Doesn't "return to salt" mean you return it to salt and 


grate it down? 


A. "Return to salt” means to salvage it, if salvageable. 


"Return to salt" is cheese you can use, right? 

A. Not necessarily. If it has the Odor, we can't use it. 
Tf it is returned to sait, you wouldn't be able to use it? 
A. That is a technology term whereby the warehouse returns 
the lot, to Lot X,Y, 2. They write it out by saying this 
goes to salt. 

What does that mean? 

A. In ov.her words, if cheese is returned they give it a 
lot. We won't give defective cheese a «Ot number. 

You say, “retur: to salt"? 

A. Yes. 

Taat doesn't mean to have additional salt put on the cheese 
and grate it down? 

A. No, sir. Through the years, they get in that habit. 
Again, with respect to this list, when was this list of 
customers who had bad cheese made up? 

A. When was it made up? 

Yes. 

A. It comes from the warehouse and from the warehouse 
would go to the front office. 

The list goes from the warehouse to the front office for 
the bad cheese? 

A. Yes, if it comes back by the truck. 

There was a list that supported the $210,000 entry? 


A. I believe in the daily journal, or something. 
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Q@ In other words, on Government's Exhibit "72," can you see 
it all right? 
A. Yes, sir. 
Over here where it says “Accounts Payable, Alburg,” and 
then at the bottom it ends up “As per list retained by 
management;?" who made up that list? 
A. That list was compiled from the Daily Sales Jourxal 
by Mr. Curreri. 
Compiled from the Daily Sales Journal by Mr. Curreri? 
A. Yes, sir. 


He would simply go through and p. *k cut whoever the custom- 


er was each day and the amount of the cheese? 


A. I don't know how he did it; he did it. He ran the 


business on how to pick out things. 
Q Did he do it for this entire three-year period? 


A. TI have no idea. 


You don't know? 


A. No, sir. 


You are Vice President of Falcone Foods? 
Palcone Dairy Products. 
Falcone, I show you what is marked Defe’dants' Exhibit 
"E” and "F*. I think they are in evidence, although still 
marked for identification here. This is not tne list you 
are talking about, is that right? In other words, this 


isn't the list of customers? 


A. Is this the daily journal? 

Copies from the Sales Journal. You said Mr. Curreri made 
up a list, is that right? 

A. Yes, sir. 

There is no list of the customers indicating a list just 
showing each customer and how much cheese there is there 
that was returned? 

A. I imagine this is taken from the Sales Journal, the 
sales slip returns. 

You said Mm. Curreri made a list, is that right? 

A. Compiled a list from this. 

This is not the compiled list, just pages out of the 
Sales Journal? 

A. Yes. 

So this is not the list that was used to make up the 
$210,000 figure? 

A. Taken from here. 

This isn‘t the list though, is that right? 


ANOLIK. If he Knows, your Honor. Ask 


FALCONE. i don't understand. 


(By Mr. O'Neill) Let me try it again, Mr. Falcone. At 


the time you made that $210,000 entry, Mr. Accardi put 


on there, "As per list retained by manage:ment”? 
A. Right. 


There was a list of the customers and the amount of bad 
cheese they had during this period of time, is that right? 
You saw the list, I take it? 

A. The list was taken from the red figures from my 
sales returns. 

Can you see this all right from there? All right, from 
there, can you read it from over there? 

A. Yes. 

Now, Mr. Falcone, can you see at the bottom it says, "As 
per list retained by management"? 

A. Yes. 

Okay. Mr. Curreri had a list of the customers, is that, 
right? 


A. Somewhere, yes. 


He had a list of the customers, is that right? 


A. Yes. 
NOW WITH THAT LIST OF THE CUSTOMERS, the $210,000 figure 
was made up and this entry made, is that right also? 
A. Yes, sir, it would be. 
You have seen that list, right? 

MR. ANOLIK. Object, your Honor. He is 
putting words in his mouth. 

THE COURT. No, this is cross examination. 
A. I seen the list submitted to me by Mr. Wool on the 
Statement of Affairs. I seen the list. Also, that n “ber 


was given to me in the grand jury. Now, I did not make 

that entry. I took it for granted that list is correct. 
It was professionals--I call them--who compiled them and 
who know books. I don't know books. 

Mr. Palcone, did you ever see the list mentioned in the 

entry? | 

A. Yes, I seen the list. 

Is that the list in front of you? 

A. I take it, it was taken from this. 


Is that the same list as the one you saw that Mr. Curreri 


had? 

A. I don't remember; I am sorry. 

Mr. Curreri made up a list of customers what had on it, 
A,B,C. Company, $20,000 bad cheese; C.D.E.F. Company--- 

MR. ANOLIK. I object, there is no such 
testimony. 

MR. O'NEILL. I am trying to make a hypotheti- 
cal. I am not trying to say, obviously, an A.B.C. Company 
eristed. 

THE COURT. Go ahead. 

(By Mr. O'Neill) On one side, you had a list of the 
companies that had the bad cheese, is that right? | 

A. In the journal, in the Sales Journal, yes. 

The list he made up to go with the $210,000 entry, do you 
have that list in mind? 


A. Yes. 

And, on one side he has his list of the customers and on 
the other side he has an amount, is that right? 

A. Most likely. 

That is not what you have in front of you, is it? 

A. No. 

Now did there come a point in time when you dealt a lot 
with the Ferro Cheese Company? You dealt with them, 
didn't you? 

A. We sold tnem cheese, yes. 

A substantial volume, didn't you? 

A. We sold--my recollection is that we sold the Ferro 
Cheese Company possibly in the springtime; usually, in the 
flush months. 

Can you see ths blackboard from where you are? 

A. Yes, I can. 

Is this indication of $70,000 for the period of the last 
six months of 1971, “shipments to Ferro," does that sound 
about richt? 

A. Last six months from July to December, are we saying? 
Right, in 1971. 


A. That is the amount of cheese we shipped them? 


Yes. Does that sound right to you? 
A. I wouldn't know. I don't know. 
You don't know? 


A. No, sir. 
What would you think it would be for the period of time? 
i I have no idea. 
You have no idea? 
A. What we shipped them, no. 
Ferro was a substantial customer of yours? 
A. Yes, at certain times of the year, yes. 
Now, is there any way that Mr. Ferro could return to you 
as bad cheese, more cheese than you shipped to him? 
A. No, sir. 
way he could do that, is there? 
A. No, sir. 
So if the red entries in your books total more than the 
shipments, there is something wrong somewhere, isn't there? 
A. That is right. 
Now did you, from time-to-time, get a load of cheese ready 


to go, let's say--I am not picking a specific one~-but 


lgt's say, you had five thousand pounds, all right? 


A. Yes. 

And, you shipped one thousand pounds over to the customer 
and he didn't like it, it was bad or something wrong with 
it, it was returned to you, is that right? 

A. If I had 5,000 pounds in my warehouse and shipped them 
a thousard, are you telling me? 

You plan to ship five, but the truck went over first with 


a thousand, and the other four was going to come over a 
couple days later, okay? 

A. Yes. 

If you had that understanding and hs got his thousand 
pounds=--~- 

A. Yes. 

And the thousand poun.s turned out to be bad, he shipped 
it back to you, right? 

A. Most likely. 

And, you never shipped him the other four thousand, is 
that right? 

A. I wouldn't know. 


But, you might have entered the five thousand on your 


books because you were going to ship it, but then enter a 
red entry shOWing it all coming back, is that right? 

A. If I had 5,000 pounds of cheese inmy warehouse and 
billed him 5,000 and ship over a thousand pounds and re- 
turned the thousand pounds, I would credit the whole 5,000. 
Then that cheese :::sically went at of existence, didn't it? 
A. Out of existence? 

In other words, that cheese you had, that cheese goes out 
as good cheese and may have to come back as bad cheese. 

A. It went out as gocd cheese. 

You thought it was good cheese. 


Ae We sent it out, yes. 
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You sent it out and got the 5,000 back, so you had a ship- 


ment. of five and a red entry of five, so they cancel each 


other out, right? 

A. We credit the customer for the balance of the cheese. 
That $5,000 worth of cheese, as far as you were concerned, 
was not good cheese most of the time, or as good a grade 
of cheese? | 

- A. It depends underneath that, yes. 

But if you made an entry in your books showing a shipment 
out of $5,000 and a return of 5,000 and the cheese was 
still good, then you would have $5,000 worth of good cheese 
you could use, wouldn't you? 

A. I wouldn't get back the cheese. 

What I am asking you, if you never shipped the cheese, it 
was only a paper entry. 

A. If I had §,000 pounds of cheese in my warehouse, and 
send out a thousand pounds of cheese, and the thousand 
pounds of cheese goes bad, the other four thousand pounds | 
of cheese no good, I would credit out the whole five 
thousand pounds. 

Let's assume the cheese is good? 

A. Yes. 

If you make an entry on your books while shipping it out, 
if you make an entry on your books for that 5,000 in blue--- 


A. Yes. 


And, you make another entry for 5,000 in red, you have 
effectively cancelled all that cheese, haven't you? 

That is what happens when the cheese is bad, isn't it? 

A. When it is bad, if it is bad, it is bad, I would 
credit out. I send it out, they send it back; it would 
be bad. 

If it goes out a blue 5,000, comes back red and it is bad, 
you don’t have any cheese as this is bad cheese, you have 
taken that 5,000 loss, or whatever you can get for it? 

A. I would lose the money, yes, if the product is no 
good. Naturally. 

If you had 5,000 in good cheese, you never shipped, you 
made a 5,000 red entry on your books--I am sorry, 5,000 
blue entry and a 5,000 red entry, you still had the good 
cheese, didn't you? 

MR. ANOLIK. I object. That is assuming a 
state of facts not in evidence. That is speculating and 
that is not fair. 

THE COURT. This is cross examination, and 
we'll allow it. 


MR. ANOLIK. I object to it; that is insinu- 


THE COURT. I will let him answer it. 


A. If the cheese is sent out, it is not my inventory now. 


I billed someone for it. 


On paper? 

A. On paper, whatever it is. If I billed on paper, I 
send him the cheese. 

If you were to bill somebody on paper and not send them 
the cheese? 

A. YEs. 

You would have a blue entry sending it, a red entry, and 
you would have them cancelling each other out, but the red 
entry would show the cheese was bad, wouldn't it? 

A. Yes, it would. 


What did you do with the cheese that was returned to you? 


A. Are we talking about smelly cheese? 
Any cheese returned. If you would like to break it down 
by smelly, go ahead. 
A. Well, some cheeses would be over acid; they lose their 
strength; they would send it back and we would cut it up, 
brine it, dry it, grate it. 
Bearing in mind you testified to the lower yield for grated 
chease, what was the going rate per pound for grated cheese 
in 1971? 
A. I have no idea. 

have no idea? 

No, sir. In 1971, no, sir. 

were in the cheese business in 1971? That is your 
whole livelihood? 
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A. Yes. 
You have no idea what the price for grated cheese was in 
1971? 
A. No, sir, not unless it is in my records. I can pick 
it up for you. 

MR. O'NEILL. Well, your Honor--- 
(By Mr. O'Neill) I am sure his Honor will take a recess, 
and we can look at your records, okay? 


A. Yes. 


What else could you do with the cheese if there were 


problems other than high acid. Let's assume that the 

c ese was this fishy cheese. What would you do with it? 
A. Throw it out. 

Just throw it out? 

A. Couldn't use it. 

Would you have it picked up? 

A. We would keep it in the arehouse a little at a4 time. 
We would probably give it to our man to pick it up, or 
whatever arrangements to get rid of it. 

You would keep bad cheese there? 

A. The bad smell comes when you open the packag e. When 
you split that package, it would throw off an odor. We 
try to cut it up in the warehouse, t y to brine it and 
salvage it, If the odor dissipr 3d; we grated some and 


put it in bags and we couldn't sell it. 


You got rid of it by having your regular man pick up the 
bad cheese? 

A. We had--what do you call it? 

Garbage collection? 

A. Whatever to take it out. 

In the second half of 1971, you had about $210,000 in bad 
cheese taken out? 

A. It could have been maybe the last half; it could be 
maybe three, or four, or five months later. I don't know. 
You had to have that haulec out, is that right? ; 

A. We had to get rid of it, yes. 

And, you covi¢én't take it out and dump it yourself, 

could you? 

A. .I have no idea how we got rid of it. I am busy with 
other things also. 

You were too busy to worry about how you were going to get 
rid of the bad cheese? 

A. No. 1 had other people working for me to take care of 
those things. I would tell the man to get rid of it, 

and he wonld. 

‘We talked about acidic cheese, fishy cheese, what other 
problems would you have with cheese that was returned to 
you? 

A. Well, the most would be soft cheese. 

What could you do with soft cheese? 


A. Same thing. 

Grate it up? 

A. Grate it up, yes, mostly. 

What other kind of problems with cheese? 

A. The big thing is mold and the big thing is either 
mold, no stretch to the cheese; soft cheese, smelly cheese. 
Those were the basic categories? 

A. More-or-less, yes. 

In 1971, owt of your returns from your customers, how 
would you break down fluffy, how auch was fishy, how much 
was acidic, how much was too dry, or too moist? 

A. Too soft. 

How would you break it down as to percentage wise, 


roughly? 


A. Well, we break it down at that time; we had prohbl s 


with the smelly cheese continuously. It went out to that 
customer and that custowzer and bring back the smelly cheese. 
It was all smelly cheese, is that what you are telling me? 
A. Yes, sir. | 

For 1971, when you took the $210,000 credit, it was all 

for smelly cheese? 

A. In that p*riod we had the problem with the odors of 

the cheese. 

That $210,000 credit, that cheese wasn't acidic, tc.» soft, 


it was all smelly and you couldn't use any of it, is that 


[org 
right? 
A. We couldn't use the whole $210,000 worth, or whatever 
the figure was. 

Q You testified that you told Mr. Laramse on a number of 
occasions about this problem is that right? 
A. Yes, I spoke to hin. 

Q How many times, approximately}? 
A. Well, I called hin when we got hit with all this 
cheese back and saii, “Leo, we are getting all the cheese 
back. What is the problem,” and then he mentioned to me 
the water contamination or something like that. 

Q That problem started the first half of 1971, you had a lei 
of returns in the first half? 
A. First half of 19717 

Q Right. 
A. I can't remember. 

Q You don't remember? 
A. No, sir. 

Q You don't remember if you had a lot of bad cheese in the 
first half? 
A. We are talking from January to july? 

Q Roughly, January to the end of June, or another period you 


feel better with. 
A. Ny big problem come in July; before that, I don't 
remember. 


It wasn't much of a problem before that? 

A. I don't remember. 

You don't remember it being that much of a problem? 

A. Not with Albur. i.©* that much any way. 

Alburg was the one you had all the trouble with. 

A. In this period? 

Yes. 

A. Yes. 

And, Alburg was, besically, the one you had trouble with 
the bad cheese? 

A. In that period we had the problem with that bad odor. 
How about the rest of 1971, if you had returns it was still 
Alburg's problem, wasn't it? 

A. IZ don't remember. I didn't go into that, no. 

How did you get that situation up there corrected at Al- 
burg? 

A. To the best of my knowledge, I got it corrected » 
instructing my warehouse not to hold the Alburg cheese, to 
get rid of it right away; don't hold it. 

And, this happened, I take it, not long after you discovered 
the problem? 


A. After we surmised what the problem was. I am not a 


professor who knows microbes and s* forth. 
But, you are an expert cheesemaker? 


A. Yes, I knc. the fundamentals and more-or-less the tre- 


action of it. 

jut it didn't take you long to figure out the problem 

was with the cheese? 

A. Leo tole me the water and kept sending more cheese 
down, and I noticed the aging and so forth, and I surmised 
it had to be old cheese and so said that any cheese that 
comes down, sell that first. 

When, roughly, was that? 

A. It could have been July, August, September. I don't 
remember the dates. 

You don't remember the dates: 

A. No, sir. 

But, not too, too long after you got into that pro?len, 
you realized what it was, and you started te ship it out 
of chete faster so you wouldn't have the problems, is that 
right? 

A. Yes, because of this build up in aging problem. 

Was the problem finally corrected up there in Alburg, 
itself? 


A. To my knowledge. We sold the cheese pretty fast out 


of Alburg after we got it. 

Are you saying you never corrected the problem in Alburg? 
A. It was corrected in the sense through a little research 
I was doing by selling it faster. 


You never corrected it by taking care of che water problem 


Ge 


at Alburg? 

A. I was under the impression the well was sunk, I be- 
lieve, in 1972. I forget the date now in the testimony, 
and it was that the well was sunk in 1969. My impression 
was it was corrected by having the well put in then. 

Then I erected the well and we had the reservoir connect~- 
ed and it was from the reserveir. 

You never fixed up the problea at Alburg itself, is that 
right? 

A. The problem could have been 1970; it could have been 
many things, sanitation of the piping, the brine, the 
number of five or six things could have happened to it. 
We sure placed it was the water. 

But, you never got MY. Laramee to repl° ce the piping ox 

. anything like that, did you? 

A. Wo, sir. No. 

In other words, you lefr the problem to take care of itself 
ether than complaining to Mr. Laramee? 

A. I kept complaining and probably he told me more than 
he knew. I don't know. 

He never told you all of a sudden “We have revamped the 
water system up here and the problem should be taken care 
of"? Be never told you anything like that? 

A. Wo, sir. I just guessed it. 

In other words, the problem never really cured itself, is 


that what you are saying? 
A. The problem cured itself? 

MR. ANOLIK. He is saying the problem, and 
he is talking about six problems. He is using the article 
“the” and he has no right to do that. 

(By Mr. O'Neill) Let's focue on the fishy cheese problem 
from Alburg. When I say “the problem," that is th. one 

I am talking about. Do you understand that? 

A. In that particular time, yes. 

If you don't understand what I am talking about, let we 
know. The fishy cheese problem up at Alburg that you 
thought was attributable to the water? 

A. Yes. 

Alburg was giving you, selling you, delivering to you 
about 1/3 of the cheese you used, is that right? 

A. .Well, around that figure, yes. 

Roughly, half their cheese was bad? 

A. I wouldn't give you a percentage. I wouldn't know. 

I know we had a lot of problems after production; ccatinu- 
ous problems with their production. 


All you did was call Mr. Laramee and say "Fix it"? 


A. Yes, I called Leo and said, "What is the problem," 
you know. 

Now during the period of time, you knew about the cradits 
arising as they arose, didn't you? In other words, you | 
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knew when the bad cheese came back you were giving your 
customers credit, didn't you? 

A. It is procedure through my office. I don't necessarily 
know about it. 

Mr. Falcone, you knew you had bad cheese? 

A. Yes, I did. 

And, you knew your office automatically, as a matter of 
procedure, gave credit, is that right? 

A. Yes, sir. 

You didn't write that off against Alburg, is that right? 


A. No, sir. 


Is that because you didn't think you could do it properly? 


A. No, sir. 
Why didn't you write it off then? 
A. Because as I said before, we couldn't put Alburg in 
a position where they couldn't pay their producers. 
Effectively, what you were doing was not painting Alburg's 
financial picture in a true manner, were you? 

MR. ANOLIK. Objection. That is not so. 
Again, he is assuming a state of facts not in evidence. 

THE COURT. I will sustain the objection to 
the form of the question. 

MR. O'NEILL. Very well, your Honor. 

THE COURT. We'll take out afternoon recess 
at this time. 
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(Court recessed from 3:00 - 3:25 p.m.) 

MR. O'NEILL. Your Honor, counsel have agreed 
we could finish off with Mr. Campagna. Maybe we can 
straighten out the problem with respect to the problem of 
the entry. 

THE COURT. Fine. 

MR. O'NEILL. I might add, we transferred 
Government's “78" to include other pages, on both sides 
of the pages Mr. Campagna previously referred to for pur- 
pose of completeness. 

THE COURT. You have had occasion to see it, 
Mr. Anolik? 

MR. ANOLIK. Yes, your nenee, they appear 
to be accurate from what Mr. Campagna told me. 

MR. O'NEILL. This will take a moment. 

MR. ANOLIK. We, of course, have objected 
to the relevancy. 

THE COURT. I understand. 

JOSEPH CAMPAGNA entered the courtroom and 
resumed the stand for further cross examination. 

CROSS EXAMINATION 
(By Mr. O'Neill) Mr. Campagna, could you identify this 


Government's Exhibit "78" for us? (Handed to the witness) 


A. Yes. 
What is it, please? 


A. Merchandise that I bought from Falcone Dairy. 
And, it covers the period of time as shown here, 
starting--- 

A. 1979 to 1973, I think: 1974; 1973. 


This is part of your Accounts Payable Ledger, is that right? 


A. Yes. 

Now prior to your leaving the stand the last time, you 
also mentioned that the credits, there were more credits 
than shown here, is that right? 

A. Correct. 

Now, we have gone over your disbursements books. Is that 
what you were referring to? 

A. Yes. 

What does your disbursement book contain? 

A. Prom this point. In other words, when the credit was 
issued to me in 1971, right, sir, the credit some time was 
given to us. In other words, a couple weeks later, two 
months later, whatever it was it would be recorded on the 
books. That is the way the credit was given to us for the 
cheese which was bad, which we had in 1971; it might be in 
1972. 

You didn't have any sore credit for payment in your dis- 
bursement book taan you have here? 

A. Correct. 


In other words, <his is the save thing, one records when 


eg 
the credit or cheese came in and the other one is when you | 
paid it out? 
A. Correct. 
This is a completely accurate record? 
A. Right. 
What do the blue entries on here represent? 
A. Blue entry means the cheese is bought. 
And, the red entries? 
A. Indicates the credit, cheese bad, which was returned 


to Falcone Dairy. 
MR. O'NEILL. We offer Government's Exhibjt 


"78" at this time. 


MR. ANOLIK. No objecticn other than what I 
voiced before on relevancy. 
THE COURT. Admitted. 


(Government's Exhibit "78" was received in 


O'NEILL. That is all we have, your Honor. 
COURT. Any questions? 
ANOLIK. No. 
THE COURT. You may step down, Mr. Campagna. 
Mr. Palcone, you may resume the stand. 
(Mr. Campagna left the courtroom) 
JOSEPH FALCONE resumed the stand for further 
cross examination. 
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CROSS EXAMINATION CONTINUED 
(By Mr. O'Neill) Mr. Falcone, I think you indicated that 
the entire $210,000, approximately, was for 1971--the 
second half—that was all fishy cheese you couldn't use, 
is that right? 
A. TES, Sir. 
Okay. Now this was what, approximately, four hundred 
thousand pounds of cheese? 
A. . Well--- 
Was the price roughly sixty cents a pound at that point 
in time? 
A. Approximately, yes. 
Approximately? 
A. Yes. 
So that would be approximately four hundred thousand pounds? 
A. Approximately. 
Give or take; I haven't done the math. 
A. Yes. | 
But, roughly, four hundred thousand pounds. Now, how many 
times did you call Mr. Laramee to talk with him about this 
fishy cheese? 
A. I don't remember how many times, but I brought it to 
his attention we got hit all at once with this cheese and 
what was the problen. 


You say you don't resemberhow many times? 
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A. I spent quite a few times, yes. 

Every time you got a bad shipment, you would call him up? 
A. I believe I did, yes. 

So, every time you got the shipment in, you called him 

up and said, “Hey, Leo, I got some more bad cheese. What 
are you going to do about it?” Is that what you said? 

A. No. I said, "We are having a lot of problems with 

the cheese. What are the problems?” I have inventory up 
there that probably has been made already. 

What did he indicate he was going to do? 

A. He was going to look into it and see if he could 
correct it. 

This was a really serious problem for you, wasn't it? 

A. Yes, it was. 

Did you send him any letters about it, about the fishy 
cheese? 

A. I spoke to him on the phone. I went up there a couple 
times to see what we could do about it. 

You went up a cour’: times? 

A. If my memory is correct. That happened four years ago; 
I just can't think. 

You are not sure if you went up a couple times or not? 

A. I went up a few times and called him on the phone; 
especially these yields. 

Your hundred thousand pounds of fishy cheese, that is about 
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ten trvck loads of bad cheese, if a full truck load? 

A. More-or-less, yes. 

This was a real problem for you, wasn't it? 

A. It sure was. 

And, you went up to see him about it? 

A. I might have. I might have continued to speak with 
him on the phone. I brovght it to his attention. 

It is fair to say, you don't know when you went up to 
see him or not? 

A. I don't remember. 

You don't remember when you went up to see him? 

A. No, sir. 

This is a major problem, four hundred thousand pounds of 
cheese, but you don't remember whether you went to see him? 
A. I don't remember. 

I take it, you didn't send him any letters telling about 
the problem? 

A. I very seldom wrote to Leo, if I ever did. 
Approximately how many tims did you call? 

A. TI don't remember. 

You don’t remember at all? 

A. No, sir. 

Would you call him once a week, once a month, every day, 
how would you describe it? 

A. See, we had a large inventory in Falcone Dairy of cheese 


{603 


from Alburg; Alburg had inventory, and we draw on 
this inventory between ours and theirs. The cheese goes 
out, some of it was sold in April, some sold in May, some 
sold in June. .ow, the people have it in their warehouse, 
send it out, and all of a sudden I am getting complaints; 
the cheese didn't have necessarily to be made in July. 
It could be made in April, and by the time he made it, 
sent it to me and got to the jobber and put it in their 
warehours, all of a sudden I got hit, and it reflects the 
time it came back. 
You are calling him every day trying to get this straighten- 
ed around? 
A. I don't call him every day, no. I called him a couple 
times and said, “Leo, we are having a problem here when 
the cheese is made". 
You called him a couple of times? 
A. Couple times, three, four times, I don't remember. 
Two, three or four times? 
A. I don't remember. 
Would you remember if it had been fifty times? 
A. I don’t remember. 

You don't remember at all? 

A. No, sir. I called him on a few occasions. 
The person actually making the cheese up there was Warren 


Laramee, wasn't it? 


A. Yes, I believe. 

Did you complain to Warren at all? 
A. I complained to Leo. 

Did you complain Warren at that time? 


Did you complain Warren. Answer the question. 


to 

A. I complained to Leo. 
to 
to 


A. I complained Leo. Hae was the plant manager. 

Did you ever speak to Warren about the problem? Yes or no. 
A. I don't remember; I am sorry. 

You paid Warren some compliments on the cheese? 

A. When the cheese was good, I sure did. 

And, the cheese was bad in 19717 

A. In 1971. I probably had some in ‘69; probably ‘65, also. 
In 1971, you weren't paying them any compliments on the 
cheese? 

A. No, sir, I was not. 

Did you ever tell Leo, “Leo, either get this straightened 
around or find a new job"? 

A. I had this conversation with Mr. Falivene, and f 
couldn't replace Leo because I couldn't get a cheeseman tc 
replace him. Mr. Falivene advertised, I believe, in the 
Cheese Report trying to get a cheeseman, and I just couldn't 
get one. 

Did you ever tell Mr. Laramee, “Straighten the problem out 
or I will have to get a new cheesemaker"? 


A. No, sir. 

You never said that to him? 

A. No, sir. 

And, you don't recall whether you went up there to look at 
the problem yourself? 

A. I just don't remember. 

Now the people that you did business with in 1971 that you 
were selling cheese to, a lot of these people were close 
associates of yours. Is that a fair way to describe them? 


A. I have been in business since 1948, and we sold many 


people and developed a nice relationship through business, 


normal business relationship, yes. 

You had a close relationship with Mr. Ferro, is that right? 
A. In business, yes, sir. 

Did Mr. Ferro rent any space from you? 

A. He rented one of our warehouses. 

That warehouse was just around the corner? 

A. Yes, sir, it was. 

He took a lot of your cheese, too, didn't he? 

A. In the summer flush months, yes. 

How ebout Mr. Campagna, he took over some retail routes? 

A. He bought, I believe, at that time all our cheese. 

When was that? 

A. 1970. We franchised our retail routes--sorry, sir. We 


reorganize. I franchised the retail routes because I 
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couldn't eliminate the New York warehouse by having the 
routes. I figured I would franchise the routes, sell 
directly to all distributors, move up to Alburg, get that 
plant efficient, expand it, and get it on a paying basis. 
This was in 15707 

x. %In 1970, yes. sir. 

So at the time point I am trying to come to, Mr. Campagna 
had a number of cheese routes that he bought from you, is 
that right? 

A. I franchised to nim; I didn't sell to hin. 

Okay, franchised? 

A. Yes. 

How abou. Mr. Cherichio? 

A. Yes, Mr. Churchill. 

How de you spell his name, C~-h-e-r-i-c-h-j-o? 

A. Mo: -:-or-less, yes. 

HE was also a close associate, right? 

A. He worked for m. 

Now, most of the returns of cheese you had were from Mr. 
larre? Wasn't these & .c.d numbev of them? 

A. Yas. 

3. woe of them from Lido Chease? 

A. Lido Chtese we sold, yes. 

On a percentage basis, you had more returns from Ferro, 


from Lido, than you did from anybody else, didn't you? 
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A. Well, Ferro Cheese, we would sell bulk, more-or-less; 
in the flush months, we would sell them. We sell then, 
how do I say it--we would give them a price concession to 
take it. He bought from three or four other persons. We 
would give him a price concession to take some of our 
heavy production. Lido Cheese would buy. He would want 
us to store for him. We would have three or four lots cone 
in every morning and say, pick Lot Number 1 or 2, whatever 
he wanted. We would store in our warehouse for him. He 
was awaiting jobbers. The other drivers would come in 
every day. They would come in the morning, every morning. 
We would have it in our warehouse, and they would pick it 
up and distribute it. Some jobbers in Jersey woule tahe 
it and age themselves. We had all different types of dis~ 
tributors. 

Mr. Ferro got a lot of chaese and returned most of it to 
you as bad in 1971, is that rignt? 

A. Yes, he did. 

Mr. Ferro was right around the corner from you? 

A. Yes, he was. 

Mr. Ferro, if he had wanted to, you would have let him cone 
over and pick out his own cheese? 

Zz. Mr. Ferro give me an order, send me a car load, two 
car loads, whatever he wanted. We would say, "Okay, the 
price is forty cents, give us thirty-nine,” or whatever it 
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was. We would sacrifice a price in the flush months to q 
more-or-less dump it. 
You were dumping cheese on Mr. Ferro? 
A. OR anyone else we could sell to to get rid of our 
supply. 
And, Mr. Ferro returned most of his cheese to you? 
A. Yes. 
Now, that $210,000 figure, you did not enter it on the 
‘books for three years, is that right? 


A. I Gidn't enter the credit. 


Right, or over *wo years and a month, you didn't enter 


them on your books until 1974, is that right? 

A. To wy knowledge, they enter them as the bills came in. 
¥o.. didn't make this entry shown on the blow-up until 
1974, is that right? 


A. TI haven't entered in the books. I don't know the first 


thing about bookkeeping. You keep asking me that. I 

don't know. 1 haven't the slightest idea of bookkeeping. 
Were you part : 7 the management? 

A. I was Vice President of Falcone. 

Also, the chief operating of*icer? 

A. I was not the bookkeeper. I never took care of books. 
Please try to answer the question. You were what might be 
Gescribed as the man who ran the operatio a daily basis. 


I mesn, the whole operation on a daily basis. You were the 


supervisor? 

A. Not in the bookkeeping department. 

Generally. 

A. Generally, I was in the warehouse, more-or-less, seeing 
customers, making sure, trying to supervise. 

Mr. Curreri took care of the books? 

A. Yes, he was in charge of that. 

He was responsible to you, is that right? 


A. He was responsible to me in the sense that I believe 


he knew more than I did. 

You vere his boss? 

A. I am the boss, yes. 

When you didn't put that $210,000 on the Alburg books in 
1971, you left Alburg with a better picture, financially, 
than they would have otherwise? 

A. I didn't put that in the books. 

You didn't know anything about it, is that what you are 
saying? 

A. No, sir. I knew about it when we spoke to Mr. Wool, and 
Mc. Curreri says, “We have credit we never took". I ex- 
pected Mr. Curreri to check with the accountant and the 
attorney if it is proper to take. 

But you knew if you made the entry in 1971, it wouid cause 
a cash flow problem in 1971? 

A. If I take it in 1971? 


Yes. 

A. I believe we would. 

You knew something about books? 

A. I don't know anything about books. 

But you knew if you made the entry in 19717 

A. Common sense tells mz if I don't send money «ip there, 
they wouldn't pay their producers. 

Common sense will tell you if you don't take that credit 
off their books, their financial picture won't be accurate, 
would it? 


MR. ANOLIK. I object to the word “accurate,” 


your Honor. That is what I object to. 


THE COURT. ciustained. 
(By Mr. O'Neill) Mr. Falcone, if you did not record that 
$210,000 item on Alburg's books in 1971, it would look 
lixs Alburg had $210,000 mcre coming to them. Do you agree 
with me on that? 
A. If I didn't take the credit at that time?. 
a 
=. It would weaken their pocition, that is what you are 
trying to tell me? 
¥ will not try to tell you anything. I am jurt asking you, 
you kraw Alburg owed you $210,000? 

MR. ANOLIK. I object. This is argumentative, 


not a question. If lre wants to argue to the jury, I have 
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no objection, but it is argumentative to the witness. 
Tr COURT. He hasn't finished the question, 

but I think it is slightly argumentative. Rephrase it. 
MR. O'NEILL. Certainly, your Honor. 

(By Mr. O'Neill) Mr. Falcone, did you know that you had 

$210,000 which was owed by Alburg to Falcone for bad cheese 

for 1971, he last half? 

A. Did I know in 1371? 

Yes. 

A. I didn't pay toc much actention te ic. 

You didn't pay too muc. attention? 

A. No, sir, not in 15,1. 

Noe in 19712 

A. No, sir. 

Well then, you couldn't know it would cause a cash flow 

problem, could you? 

A. When I had the problem with the cheese coming baci, 

we entered credit. to the customers. Had we taken the 

croait at that time, we couldn't pay the prodccers, and 

that is all I know about it. 

So you knew about it in 19717 

A. Whe the stuff come back, yes, we did. 

And, you also knew that you couldn't take it against Al- 

burg because it would cause them a cash flow problem, is 


that right? 


A. Yes. 

What was the problem with the cheese prior to the time 
you drilled that well in 19697 What kind of problems 

were you having with the cheese? 

A. We always had some kind of problems, more-or-less. 

We had problems, like I said before. It could have been 
high acid milk, it could have been contaminated to start, 
it could have been a lot of things. 

You drilled that well for a reason, didn't you? 

A. Yes. 

And, the reason was you were having fishy cheese in 1969, 
isn't that right? 

A. I don't remember the fishy cheese in 1969. I remember 
Leo telling me about fish in the water. 

You remember you had fish in the water, so you drilled the 
well, is that right? 

A. Yes. I don't remember these things. This is something 
I am refreshing right now. 

In 1971, it is your testimony here, that the cheese also 


was fishy, is that right? 


A. Yes, fishy, rancid odor. 
Fishy, rancid odor? 

A. Yes. 

You are positive about that? 


A. Yes. 


foal 
About how long did it take for tha: thy, rancid odor 

to come out? 

A. Develop? 

Yes. 

A. It developed, I don't know how long it took. We had 
inventory up there and inventory in my warehouse. 

You said to ship the cheese out right away because it was 
going bad? 

A. Ps to the fishy odor, I wouldn't sense it except as it 
developed. 

But you never checked to see how long it took for the fishy 
odor to come out? 

A. I never checked it out, because I never really got 

into the problen. 

This was an important problem, right? 

A. Yes. I got hit with it, yes. 

In 1971, you weren't using lake water, you were using the 
water out of the well, weren't you? 

A. We were using water from the lake aad from the reser- 
voir. 

You were using water from the reservoir to make the cheese? 
A. I was under the impression, yes. 

The lake water was used for other things, washing the vats 
and floors and so forth there, but the water that was being 
used to make your cheese was from that good well water? 
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MR. ANOLIK. Objection to that “good well 
water". There is no testimony about that. 

THE COURT. We'll sustain the objection. 
(By Mr. O'Neill) The water you were using to make the 
cheese was well water in 19717 
A. It was from the reservoir which could have been con- 
taminated. It could also have gotten contaminated. 
You still don't know to this day what the problem ws, 
where the contamination was, do you? 
A. No, sir. I explained it could be five or six differ- 
ent reasons why it could develop that odor. 
And, you never traced down to which one it was? 
A. No, sir, I don't know where it actually came from. 
Now, in 1973, in the spring of 1973, Falcone Dairy Products 
is in financial trouble, is that a fair statement? 
A. Spring of 19737 
Spring, early summer. 
A. Yes, sir. 
You were in financial trouble, is that right? 
A. Yost likely, yes, sir. 
When Alburg died out and had the fire, you were getting 
less cheese and that caused you more trouble? 
A. Late spring of 19737 
Right. This is when you were having fishy cheese, ig that 
right? 


MR. ANOLIK. 1971. 
A. 1971, yes. 
(By Mr. O'Neill) I am sorry, excuse me. In 1973, you 
were having financial problems, but not due to fishy 
cheese. You were having problems paying your bills? 
A. Having problems, yes. 
Then you had the fire at Alburg and could get even less 
cheese than you were getting before? 
A. Yes. 
Then came the time when the petition for involuntary 
bankruptcy was filed, right? 
A. In the process, more-or-less, yes. 
Falcone was i> serious financial trouble right then, 
weren't. they? 
A. Yes, we had no supply. Yes, we couldn't take care of 
our sales and so forti. 
And, you owed a lot of creditors money? 
A. Yes, we did. 


Now, Falcone, prior to the $210,000 entry owed morey to 


Alburg, is that right? 

A. Prior, yes. 

For cheese? 

A. Yes, sir. 

With that $210,000 entry for ba“ cheese, you wiped out 
that amount that Falcone owed to Alburg, didn'* you? 


A. Personnel through my office. 
On the books. 
A. We checked it out, whatever it was. 
So when you wiped that out, the creditors couldn't get 
that money, could they? 

MR. ANOLIK. OBjection. Ther3 was no money 
to get. I don't understand what he is talking about. 
(By Mr. O'Neill) Let's focus for a minute so we under- 
stand. Just prior to the time when the $210,000 entry was 
mace--do you have that time in mind? 
A. Right. 
Palcone owed Alburg roughly $171,000 according to the 
books? 
A. The figures, I don't know, but we owed some money. 
When you made the $210,000 entry for bad cheese, the 
situation changed. You didn'~ owe that $170,000 any more, 
did you? 
A. No, sir. 


If you hadn't made the $210,000 entry, the creditors 


could have gotten tliat $171,000, couldn't they, if you 
hadn't made the entry, right? 

A. Well, Falcone Dairy, I believe, could have paid “hat. 
The creditors could have tried. They might not have 
gotten it, but they could have tried, right? 

A. The bank called in the accounts receivable. I don't 
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see where they got any money from. 
Xo you understr1d what I am saying, what the question is? 
A. The question is, if I had the money to pay then. 
ai “seume you had money in Palcone. 
A. 1B. 
If the Falcone Dairy had some money in it. 
A. Yes. 
And the creditors could have gone after it, the $170,000, 
couldn't they? 
A. I understand this was a legitimate deduction. 
That is not what I am asking for; forget about the deduc- 
tion for a minute. All I am asking you is--- 

MR. ANOLIK. Again, he is arguing with the 
witness, your Honor. He is not asking questions. He is 
saying if today was Thursday, we would be someplace else. 
I don't understand his questions, your Honor. 

THE COURT. We'll let him proceed. 

(By Mr. O'Neill) Mr. Paicone, if the $210,000 entry hadn't 
been made, Falcone would have owed, would have continued 
to owe Albury $170,000, is that right? 

A. Yes. 

Now when cheese was shipped down to you at Falcone, it 

came in on trucks from Alburg, or from Milton. It came in 
on trucks you made arrangements ‘or, is that right? In 


other words, you would arrange for Great Northern Leasing 


we 


or Rossetti trucks? 

A. Yes, we arranged with them to pick up the cheese when 
ready. 

You didn't ask for refrigerated trucks, you just asked for 
plain trucks, is that right? 

A. We asked to pick them up. They only had one refrigera- 
ted truck and the rest non-refrigerated. 3 
So the cheese came down non-refrigerated, is that right? 
A. Yes. 

When you got it down there, you would put it into your 
warehouse and you would ship it out to somebody else, is 
that right? 

A. It came into our warehouse, handled by the warsnouse 
men, depending on inventory, how long we held it. 

You some times 1a problems with space to keep all the 
cheese? 

A. Some times, in the spring wa did, yes. It would de- 
pend on the volume. 

You had to rent out other warehouses, didn't you? 

A. Some times, we put it into cold storage. 

Some times, that cheese might not be kept under the best 
conditions possible, because you had too much of it, is 
that right? 

A. No. We kept it in refrigeration. 

You never had any problems at all with that? 


A. Not to my knowledge; not that I remet er. 
Now you have testified that all of your bad cheese, in 
1971, came from Alburg, is that right? 
A. If you are talking about this fishy odor cheese in 
i971, yes. 
Any bad cheese in 1971. 
A. Yes. 
How about 1972? 
A. 1972. 
How about 1973? 
A. I don't remember. 
You don't remember if you wsre getting bad cheese? 
I suppose sowe were minor, * don't remember. 
you know if anybody else was getting bad cheese, say, 
1973? 
I don't know. 
You don't remember? 


A. No. 


Are you familiar with the Sabuto Cheese Com ..y up in 
Canada? 


A. Yes, I am. 

Did you get cheese from them, periodically? 

A. Sabuto would nelr us out once in awhile some time after 
the fire. I wouldn't get cheese for three or four months. 
Then we had a terrific shortage of cheese in that period 
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to maybe November, and I be.. ve we bought some cheese 

from them, yes. 

Ever buy cheese from them any other times? 

A. I believe we did, yes, sir. 

Back in 1971-'727 

A. I don't remember the dates now. 

But, some of the cheese they shipped was rotten, wasn't it? 4 
A. We had--well, it wasn**:: rotten in the sense you are : 
saying. We bought--I remember novw--we bought two shipments 
trom them, or one or two shipments that was lost the 
stretch and probably made from high acid milk, and they 
shipped it down to us for grating purposes, and I believe 
one lot was rejected by the Government. 

That was because it was moldy, wasn't it? 

A. I don't remember what the reason was, but they rejected 
one lot and one lot we sold grated. 
‘ That was cheese from Sabuto? 

A. Yes, sir. 

You talked about when Mr. Anolik was asking you questions 
about how you planned to rebuild Albury, is that right? 

A. Well, we had meetings with the state, federal with 

the planning. We had Mr. Pauquetts up there in Alburg. 

I believe the state official help us out, yes. 

You had all these plans to build, but you never did rebuild 
Alburg, did you? 


A. No, sir, we couldn't. It went through bankruptcy. 
You raid you negotiated with the S.B.A. for loans and 
so forth? 

A. Yes, sir. We also were supposed to meet with the — 
town development. We had projections; we had plans; we 
‘had costs, and almost ready to ‘jc, as far as I can 
rememer. 

Now, how was the relationship between Falcone Dairy Pro- 
ducts and Milton Cooperative in the Seventies? 

A. hilton Cooperative, we bought milk. for the Alburg 
plant. We taught them how to make mozzarejJla and bought 
from them. 

When Gis you first start out buying cheese from them? 

A. It could have been in about 1962 or 1963. 


When did you start to buy the large quantities from them? 


A. Well, we taught them; slow but slow we kept increas- 
ing production and got in full capacity. 

You taught them how to make the cheese? 

A. Yes. sir. 

When was it that they were shippiny you two-thirds of 
your cheese? Wher did they start to ship you that much? 
A. Ship us two-thirds of our cheese? 

Yes. 

A. It could have been in 1965. 

By 19/0, you were getting a lot of cheese from then, 


weren't you? 

A. I believe we were. 

1970, ‘71, °72? 

A. Yes. 

And, they extended a lot of credit to you for this cheese? 
A. Yes, sir. 

You paid up for awhile but in 1973, you began to fall 
behind, didn’t you? 

A. TI don't remember what period it was, but we fell behind, 
I remember. : 

You didn't fall a little behind, you fell a lot behind, 
didn't you? 

A. We fell a lot behind? I don't understand what you mean 
by a lot behind. 

Milton began to require that you send them certified 
checks, didn't they? 

A. I *“slieve that was after the fire, if I am not mistaken. 
I don't know. 

Are you sure that wasn't before the fire? 

A. I don't remember. 

But you owed them at that point in time a lot of money, 
didn't you? 


A. At the close, I believe we did. 


You kept telling them you would pay this off all during 
1973, didn't you? 


A. wo, sir. I told them I was negotiating for loans. 
You didn't tell them you were going to pay it? 

A. I wanted to pay. 

You didn't tell them that you were going to pay them off? 
A. If I got the loans. 


You told them if you got «he loans, you would pay them off? 


A. That is why I was necociaticrg for the loans. 
You did tell them if you got +s ~.ans you would pay them 
off, is that right? 

A. If I would get the loans I would guarantee I would pay 
them off. 

_ Did you tell them though? 

A. I don’t remember what I told them. I told them"I was 
negotiating for loans and I would catch up to date on 
what I owe you". 

In other words, you did tell them if you got the loans? 

A. I would pay my arrears. 

So, i: other words, you remember if you did get the money 
you would pay them? 

A. Pay my arrears, yes, sir. 

You told them yu were going to pay them and on the basis 
of this, they sent you cheese on a number of occasions, 
didn't they? 

A. They sent me cheese, yes. 

You were the only market that Milton had for cheese right 
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then, weren't you? 

A. In 1973? 

1973. 

A. What period of 19737 

Let's start early 1973. 

A. Beginning of 1973. you are probably right Yes. tir. 
About the middie of 19737 


A. I know toward the e1.d--I don't. remembex, probably was. 


You were the only person they could sel! their cheese 


to throughout 19737 
A. Well--- 

MR. ANOLIE. Objection. How would he know 
who Milton Lad for customers? He didn't own Milton. 

THE COURT. Ye'll allow this. 
(By Mr. O'Neill) You were the only person Milton could 
seil their cheese to in 1973, weren't you? 
A. They sold to us. 
And, you were the only people they could get to buy it, 
is that right? 
A. They sold to us, yes, in 1973. 
You were the onay ones buying their cheese, is that right? 
AR. As *ar as I know, yes. 
And, they kept, even though you were behind on your debt, 
they kept shipping cheese to you and kept shipping milk to 
the subsidiary up at Alburg, is that right? 


A. Yes, we were sending payments, and they would send 
milk. 

A number vf the checks cass back “insufficient funds," 
didn't they? 

A. To my knowledge, it was only once. 


Was that the check for $68,000 in January of 1974? 


A. I don't remember the figure. 

You remember cue check? 

A. Yes, I remember one check. Maybe two checks, I don't 
know . ; 

In fact, there came ~ point . tine the only way Milton 
would ship to you is ten you ship ‘he cnecks up by air- 
plane to Burlington? 

A. In the end, yes. 

At that point in time, you owed them about $300,000, is 
that right? 

A. I don’t know the figure. 

You don't know? 

A. I don't know the figure. 

Do you recall meeting with Mr. Sheltra around the 25th of 
June,. 1973, promising to pay him $78,000" 

A.* I don't remember. 

You don't remember that? 

A. No, sir. 

In fact, your failure to pay Milton is what caused Milton 
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to go out of business, isn't it? 

MR. ANOLIK. I have not objected up to now,. 
but this whole line of questioning is irrelevant. 

THE COURT. I will sustain the objection to 
the last question and strike the enswer, if there was one. 
(By Mr. O'Neill) wow you indicated that you got some ad- 
vice from Mr. Wool with respect to that $210,000 credit, 
id that right? 


A. We asked tie legalityy. if it was legal to take it. 


The enly thing Mr. Wool gave you was a legal opinion about 
it, isn'* that right? 

A. He said, “You are permitted to take it". 

In other words, you told Mr. Wool, “We have $210,000 in 
‘bad cheese for 1971. Can we take a credit"? 

A. Wo, sir. 

Youu didn't tell him that? 

A. Wo, sir. 

What did you tell him? . 

A. Mr. Curreri told him we have some credit for which we 
did not take, no amount was taken; no amount was mentioned. 
It was in your presence Mr. Curreri said that? 

A. Mr. Curreri, Mr. Wool and I in a casual conversation 
upon coming out of the office. 

It just popped up? 

A. Yes. 


peg 


And, Mr. Curreri said, in your presence, you had these 
credits for cheese, and Mr. Wool said you could take a 
credit for them, is that right? 
A. Mr. Wool said, "It is a shame these people won't go 
along with the proposal, because they would have more to 
gain than by putting us into bankruptcy". That is how the 
conversation started. I said, “Look at the beating we are 
taking," and Mr. Curreri said, "Come to think of it, I 
never took the credit,” and that wes the conversation. 
"Come to think of it, I never took all the credits"? 
A. “Come to think cf it, I didn't take the credit," 
period. 
That is what he said? 
A. That was the conversation. 
What I am saying is, Mr. Wool only gave =o you a legal 
opinion that when you said there were credits, he said you 
could take them off, is that right? 
A. He said it was perfectly iegal. 
Mr. Wool didn't know, in fact, whether you had the credit, 
in fact, did he,’ 
A. No. He said that it wu: legal to take the credit back 
two years. 

MR. ANOLIK. I will concede that. He didn't 
know. We concede he wasn't there in 1971. 

mm. O'NEILL. Ferhaps we can straighten this 
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out. Is there a concession the only thing Mr. Wool did 
was render a legal opinion with respect to a specific set 
of facts? 

MR. ANOLIK. No. I am conceding Mr. Wool 
was not there in 1971, and MR. Wool rendere” a valid legal) 
opinion upon which they acted, and then consulted a C.P. 
A. and acted on that, too. 

MR. O'NEILL. We'll have to question the 
witness, your Honor. 

MR. AXOLIK. We concede all that. 

THE COURT. We'll note your concession but 
let the Govarnment proceed. 

(By Mr. O'Neill) Mr. P°lcone, what you were doing was 
telling Mr. Wool, “We have this set of facts,” and Mr. 
Wool said, “With that set of fi cts, you can legally do 
this,“ is that right? 

A. I told Mr. Wool--- 

Can you answer that question I asked? 

A. Yes. I didn’t. Mr. Curreri asked that question. 
“his is what Mr. Curreri was doing. He was giving Xr. 
Wool a factual picture and all MR. Wool was saying, “With 
those facts, am you presented them to me, I give you this 
legal opinion"? 

A. This legal opinion was, it was legal to take them 
two years later. 
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Mr. Wool had no personal knowledge of the credit, he was 
taking whatever you said and giving you an opinion? 

A. Wo, sir. 

That is not what he vas doing? 

A. He didn't see th» figures. He said, "If they are 
legal, you can take them". 

He said, “If you have the credits, you can take them"? 
A. Yes. 

Now you said MR. Laramee was a fair cheesemaker, is that 
right? 

A. Yes. 

In mozzarella? 

A. Yes. 

But you never fired aim, did you? 

A. Fo. 

You kept him on all the way through 19737 

A. Yes, sir. 

And, he left on his own? 

A. Yes, sir. 

But the big. st thing you were making up there was 
mozzarella cheese? 

A. Yes. 

And, you still kept hia on? 

A. Yes. 


Now, you were running the Albutg plant up there at a loss 
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during the whole period of time, is that right? 


A. In 19717 

1971, 1972, 1973, you were losing money. You migat make 
a little money for one month, but you kept losing money 
all alons? 

A. Right. 

You didn't have to keep running tie plant if you were 
losing money, you could have shut it down and cone something 
else, couldn't you? 

A. Being in cheese all my life, I was trying to get this 
here plant to produce and make money. 

Nobody said you had to keep running the plant, was there? 
A. Wobody told me, no. 

You said that--correct me if I ma wrong--you some times 
have loads that would come in, and you would ship some to 
a customer, and it would be bad, and he would reject the 
whole load, is that right? 

A. If the load was bad, he would reject it, yes. 

But, were the loads you were shipping to the customers 
always necessarily from the same place? Were they always 
necessarily from Alburg, or some boxes from Alburg and 
some from Milton? 

A. Well, at that time, I believe, Milton was part skin, 
low fat, and whole milk would be Alburg's production. 

So what you are saying is, you only shipped Alburg's cheese 


to some people who wanted one kind, and shipped Milton's 

cheese to other groups, is that right? 

A. Depends on which customer would take it, hat quality 
they wanted. 

You wouldn't merge v.he two and ship them over in the same 
shipment? 

A. On the truck? 

If somebody wanted Number 2 cheese--- 

A. Part skim, yes. 

Number 2 cheese, you would send over that, and that would 
be Milton's cheese? 

A. Yes. 

If somebody wanted cheese by another name, which would be 
the whole, or less skimmed, or whole, you would send the 

Alburg cheese? 

A. Whole milk, probably would. 

What you are saying is, you never mixed up those two, is 

that right? 

A. If the customer wanted part skim, we would sent that; 
if he wants whole milk, we send that; if he wants a lower 
fat, we send lower fat. 

If somebody wants whole milk, he wouldn't get cheese from 
Milton, is that right? 

A. Not necessarily. Milton made very little whole milk. 
As far as I can remember, they were mostly part skim and 
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low fat. 
So if somebody wanted whole milk, they would get Alburg’s? 
A. Yes. 
If they wanted skimmed cheese, they would get Milton's 
‘cheese? 
A. Yes. We made a higier fat skimmed cheese at Alburg. 
No .u had the fishy cheese in 197 ‘\at was causing you 
a). these problems, is that right? 
A. Yas 
Did ,ou call wp Mr. Lararee and tell him that you had, 
over # period of time, four hundred thousand Sounds of 
bad cheese? 
MR. ANOLIK. Your Honor, we are back at 
Point One. We went through all this an hour and a half ago. 
THE COURT. Yes, I agree we went into this 
in sufficient detail, the calls between Mr. Laramee and 
Mr. Falcone. 
MR. O'NEILL. I would like to ask whether or 
not he ever discussed the cummulative total. 
TEE COURT. Cumuiative total of what? 
MR. O'NEILL. The bad cheese they had. If 
he indicated that to Mr Laramee. 7 
THE COURT. Confine the queg:ion to that, 
and we'll take the answer. 
(By Mr. O'Neill) Did you ever tell Mr. Laramee how much 
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of this bad cheese you had gotten? Did you tv.l him it 
was four hundred thousand pounds? 

A. The amount? No. 

You never did? 

A. No, because I didn't know myself. 

You were up at the Alburg plant from time-to-time, is 
that right? 

A. Yes, sir. 

And, you said there was some unsanitary conditions? 

A. Yes, there were. 

And, you didn't corract those conditions? 

A. I would raise hell with Leo to correct them and keep 
the place more sanitary. 

But you would come back the next time and it would be 
unsenitary? 

A. Some times it would be cleaned up; some times, it would 
be dirty. Again, Mr. Falivene was there most of the time. 
He testified he had problems with sanication. 

Prom your obser’ations, when a went back up che facility 
would some times be unsanitary even though you brought it 
up to Mr. Laramee? 

_A. I sure did talk to him. ‘Some times the vats wouldn't 
be cleaned; some times, the floors would be unsanitary; 
correct one, and the other one would be off. 


Mr. Falcone, Alburg didn't have much in the way of storaye 


facilities for their cheese up there, did they? 

A. Alburg had a pretty decent storage. 

How much is that “pretty decent”? 

A. I believe they could hold approximately, maybe five 
car loads of cheese. 

Pive car loads? 

A. Tf believe so. 

How much in a car load? 

A. Forty thousand. 

To your understanding, they could hold about two hundred 
thousand pounds? 

A. Pretty fair, yes. 

Again, they kept cheese up there for as long as two months 
before they sh sped it to you? 

A. Could be. 

Was it could be, or did? 

A. Did. 

How much of it, approximately? 

A. TI have no idea. 

I don't mean to put you into numbers. Aas it frequently? 
A. In the flush months, May, June and July, we would have 
cheese from them and shipped in July. 

Did that happen very frequently? 

A. In the flush month: it would happen. 


I am not trying to force you to give me a number. Did it 


heppen a little bit, a lot? 

A. It happened in the flush months of April and July. 

It happened a lot? 

A. It happened almost every yaar between April and July; 
those are the normal flush months. 

You would get a lot of cheese up there from Alburg for 
awhile and then shipped down to you, is that right? 

A. Yes, or we ship to New York and hold in New York. 
You could have frozen that Alburg cheese as it came in, 


if you wanted *o store it in New York? 


A. No, sir. 

You couldn't get storage facilities? 

A. You can't freeze whole milk. 

You can't freeze whole milk? 

A. Wo, sir. 

You can't freeze mozzarella? 

A. Part skim and alsc low fat; there is two parts of 
part skim. There is, say, 15 per cent and maybe 19 per 
cent of butterfat, and the whole milk cheese, we duld not 
freeze because after it thawed out, it will crumble and 
we could never freeze whole milk. 

You could never freeze the whole milk cheese, is that right? 
A. Wo. 

You talked about the offer you mate to the creditors as 
shown by this letter, Exhibit "H". Do you have that in 


mind? 
A. I guess I spoke to Mr. Wool. 
You made an offer to the creditors? 
A. Yes. 
Really, all that was was a promise to pay, wasn't it? 
A. Yes, it was. 
1 ther words, there wasn't any security? 
A. Ne, sir. 
You were just saying, “We will pay"? 
A. Well, the conversation was that I asked Mr. Wool--- 
No, the offer. 
MR. ANOLIK. We ask that the witness be 
permitted to answer the question. 
THE COURT.. Listen to the question and 
answer the question as asked. 
(By Mr. O'Neill) The offer that you made to the creditors 
was Originally over a period of five years, you would prom 


ise to pay them, is that right? 


A. After six months; after the plant opened up. 


Six months after the plant opened up? 

A. In operation. 

if the plant didn't do well, you wouldn't be able to pay 
them, vould you? 

A. No, sir. 


There was no security for that promise, and, in other words, 


iad 


you were saying, "We'll pay it after six months; beginning 


six months after the plant opened," is that right? 
A. Yes, sir. The promise was that six months after we 
opened the plant, the plant was in operation. 
Mr. Falcone, from 1970 on, did you or any of your business,;, 
other than Alburg, go into bankruptcy? 
A. From 1970? 
Yes, to pick an arbitrary date. Go back further, if you 
want to. 
A. No, sir. 
None of your businesses went into bankruptcy? 
A. Not that I remember; I don't believe so. 
Falcone Dairy Products just kind of died? 
A. Just fizzled out. 
Never went into bankruptcy? 
A. No, sir. 
You never had to file any sworn Statement of Affairs of 
the assets in connection with it, or anything like that? 
A. Wo, sir. 
MR. O'NEILL. That is all we have, your HOnor. 
REDIRECT EXAMINATION 
(By Mr. Anolik) Mr. Falcone, when Mr. O'Neill asked you 
whether or not you saw any other list concerning what was 
mentioned in the schedules in the bankruptcy petition, you 


weren't present when Mr. Curreri made out a list? 


A. No, sir. 
Did you ever see any list other than this? 


A. Roe, Bae. 


As a matter of fact, you don't know anything about the 


books or figures at all, isn't that true? 
A. No, sir. 


You were put into bankruptcy involuntarily. 


Isn't ita 


fact, you paid $125,000 to the Bankers Trust Company? 


A. Yes, I did. 

How did you jget the money? 

A. I mortgaged my home and land in Vermont 
That was your own money you paid with? 

A. My home. Yes, my own money. 

And, you did not want Alburg to go bankrupt 
you? 

A. No, sir. 

You were put into bankruptcy involuntarily, 
A. Yes, sir. 

If you had not had the fire there, isn't it 
prior to that fire, you had been putting in 
A. Yes, sir. 


What were you putting into that plant? 


A. We were trying to get approval from the 
put in a lab starter room; I believe we put 
in the building, and we sanitized the walls 


either, did 


isn't that true? 


a fact that 


remodeling? 


U.S.D.A.; we 
some more power 


by putting 


coverings in the cheese room and one room, I believe, we 
put a new floor down and were getting ready to go into 
the other part of the building--one building at a time, 
to get them approved. 

That was before the fire? 

A. Yes. 

You put a substantial investment in them? 

A. Yes, we spent money. 

You were trying to correct the unsanitary conditions? 

A. Yes, sir. 

When Mr. O'Neill asked you if you were trying to do any- 
thing about it, you were trying? 

A. Yes, the U.S.D.A. is very particular. 

Who is the U.S.D.A.? 

A. United States Department of Agriculture. 

When you say during the flush months, you mean when there 
is a very great production, is that what you mean? 

A. Yes, the milk production. Yes. 


Now when you say “return to salt", that is merely an 


expression that the cheese can't be used, isn't that true? 


A. Yes. Cheese coming back to the warehouse, they auto- 
matically put down “salt,” and not give another lot number. 
When we send cheese out, we give lot numbers, you know. 
Mr. O'Neill asked you a cute question--- 

MR. O'NEILL. Objection. 


MR. ANOLIK. I will withdraw the word. 
(By Mr. Anolik) Mr. O'Neill asked you a question about 
whether or not you put in false entries in your books; 
that is, did you put in a red entry when you didn't have 
the right to put in a red entry. 
A. I never did that. 
Who took care of the books? 
A. My office staff. 
Did you take care of them? 
A. No, sir. 
The girls put the entries in? 
A. Yes, sir. 
They had documentation for everything? 
. Yes. 
you ever make a false entry in any Look? 
Never touched the books. 
you ever authorize anybody to make a false entry? 
No, sir. 
Curreri was the office manager, isn't that true? 
Yes. 


were the so-called boss in the sense that you ran 


operation of the business, isn't that true? 


Yes. 
But you didn't sit down and say, "Well, what are you going 
to debit here and credit here on the books"? 
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A. That was in the offices. 
How many times have you seen these books in your life? 
A. I wasn't in the office. I was mostly in the warehouse, 
mostly on the road, trying to get supplies to get cus- 
tomers. 
You have no training in accounting? 
A. No. 
You relied on Mr. Accardi, the C.P.A.? 
A. Yes, I did. 
You relied on Mr. Wool, a long practitioner here in 
Vermont, isn't that true? 
A. Yes, I did. 
Didn't conceal any assets from anybody? 
A. No, sir. 
Wasn't everything in writing on your books? 
A. Yes, sir. 
Let me ask you this. When you sought to rebuild, didn't 
you get literature from a number of people offering to 
reconstruct your plant in Alburg? 
A. Yes. 

MR. ANOLIK. I would like this marked for 
identification. 

(The Chief Deputy Clerk marked a document) 
(By Mr. Anolik) I show you Exhibit “L" for identification. 
Isn't it a fact that you--- 


MR. O'NEILL. Excuse me, your Honor. 

(Mr. O'Neill looked at the document) 
(By Mr. Anolik) .Did you receive any material from any 
companies in connection with the proposed reconstruction 
of the Alburg plant? 
A. Yes, sir. 
Was that pursuant to inguiries that you made? 
A. Yes, sir. We askea ‘or estimates to rebuild the 
building. 
Is Exhibit "L" for ide:.tification some of the material 
received? (Handed to the witness) 
A. This is an estimate to rebuild walls, floors for the 
building. 
And, there is some other material attached to that, is 
there not? 
A. Yes, building costs; it is an estimate of the cost 
of reconstructing the building. 
Just look through it. Is this, basically, material you 
received in connection with your inquiries? 
A. Yes. 

MR. ANOLIK. I offer it in evidence, your 


MR. O'NEILL. May we@ approach the bench for 


THE COURT. Yes. 


aa 


(At the bench) From what I can see, this 
is at least the fourth time Mr. Anolik has first of all, vio- 
lated common courtesy to show us the document before he 
started, but, specifically, we asked before this trial began 
if there were any other documents to be offered in the case 
in chief pursuant to the rules of discovery. We would like 
to see them. We had the bills that didn't show up, and the 
list, and then the stack of invoices showed up, and now we 


have this. I haven't seen any of these things. 


MR. ANOLIK. We didn't know he was going to 
get into this. 

THE COURT. I can't see this is anything 
you would normally expect anybody to get into, but you did get 
into it, and I think it is proper to indicate they had plans 
to rebuild. I will admit you haven't had the opportunity to 
see it and there may be objections to the material in the 
letters as far as the Government is concerned, but it does 
substantiate and corroborate the fact they had rebuilding 
plang, and I think this is proper. I agree with you that any- 
thing that is material, that you had an understanding with 
Mr. Anolik would be supplied and it wasn't. Certainly, you 
should have the right to see it, but I think this is far 
afield. I don't think anybody really thought you would be 
getting into thie area. 

MR. O'NEILL. We would like an opportunity 


to look into it. 

THE COURT. We'll allow you that because 
there may be irrelevant material in there and there may 
be objectionable statements in the correspondence, but as 
far as correspondence having to do with the rebuilding, I 
see nothing objectionable. 

MR. O'NEILL. At this point we aren't making 
thet objection. We are basically saying we would like the 
opportunity to look it over. It may take a “ruple of 
minutes. 

MR. ANOLIK. Take two minutes. I will wait 
two minutes. There is nothing in there. 

THE COURT. I assume there is not. Take 
the time to look at it. I really don't think this is the 
type of information that he was expected to meet and, 
therefore, produce it in advance, but look at it. 

MR. O'NEILL. Thank you. 

(End of discussion at the bench) 

THE COURT. We will withhold "L" until you 
have had a chance to look at it. Do you have further 
questions, Mr. Anolik? 

MR. ANOLIK. Not very many, perhaps one or 
two. 


(By Mr. Anolik) Now you absorbed losses with respect to 


Richmond Dairy, did you not? 


A. I believe we started doing business, yes. 

How about with respect to Milton? 

A. We had some bad cheese, yes. 

You had some bad cheese from them, too? 

A. Spotty, yes. 

You were asked about the question of $76,000 you put into 
Alburg, you and your Drother. 

A. As Falcone Dairy Products. 

I am sorry, Falcone Dairy. That was actually put in, was 
it not? 

A. Oh, yes. 

Did you ever get that ack? 

A. No, sir. 

You just absorbed that as a loss? 


A. That was put into che company, yes, sir. 


So that wasn't something you imagined you were going to 


put in? 

A. No, that was in before. 

With respect to the statements you were trying to get a 
loan, you asked someone ‘in the area what the value of 

land was, isn't that true? 

A. Oh, yes. 

You were, at that point, just asking for informal opinions, 
isn't that true? 

A. I asked him what was the land going for in the area; 


what was it worth now, &@ guess. 


That is because you had to give a sort of estimate to 


yor. accountant? 
A. To the borrowing people. 
Did you believe in good faith a man living there would 
have a knowledge of the value of the land? 
A. After three generations I would think he would have. 
Thereafter, the loan did not go through and there was no 
need to sell the land, was there? 
A. Wo, sir. 
Subsequently, you did mortgage that land, didn't you? 
A. I did. 
And, paid back Bankers Trust? 
A. Yes, $125,000 back. 
ow, Mr. Falcone, throughout all these proceedings, have 
you ever knowingly or willfully withheld any information 
from anybody? 
A. Not to the best of ay knowledge. 
Did you have any desire to see Alburg go bankrupt? 
A. Wo, sir. 
Did you ever knowingly or willfully sign anything that 
was false? 
A. Wo, sir. 
MR. ANOLIK. I have no further questions. 
THE COURT. .© you need more time to review 
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June 10th? 

A. Yes. Palcone Dairy, who! «ilk, June llth; Palcone 
Dairy, whole milk, June 12th; Falcone Dairy, whole milk, 
June 12th. 

June 12th to August 3rd would be well over a month and 

a half, is that correct? 

A. That would be. 

And, can you tell us whether or not cheese t.. ‘as de- 
livered by A’ burg, would the practice at Falcone be to 
keep it in the warehouse perhaps for a period of time? 

A. I would have to explain our procrdure. We gave all 
cheese that came into our plant a lot number for a specific 
reason, as it came in from whatever sour-e it came fron. 
We gave it a lot number so we were able to rotate our 
cheese. In the process. ating, we would be able to 
control the age cf the cheese. Now this cheese that came 
in on June 10th, June llth, was given a lot number in 
sequence. 

That didn't come in June 12th? 

A. Manufactured June 10th and llth, and it came in on 
August 3rd was put in numerical lot number sequence for 
rotation purposes. 

I see. Now, incidentally, were you an owner or principal 
of Falcone Dairy? 


A. No. I am just an employee. 
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When Falcone went out of business, what happened to you? 
A. I lost my job. 

By the way, are you presently employed? 

A. I am an independent food programmer, just stav~ting up. 
Now, by the way, you were pregent in the plant at Falcone-- 
not the plant--in the office of Palcone Dairy in 1971, 
were you not? 

A. I was. 

Now, do you have any personal recollection of the problems 
~hat were being had with cheese from Alburg? 

A. Very definitely. 


Would you describe to the jury and his Honor what those 


problems were? 

A. Well, around June, predominately in July, we started 
receiving all types of complaints; they just avalanched 
and rolled in. 

Complaints from whom? 

A. Our jobbers and distributors. You have to bear in 
mind, beyor.d the point of where we age our cheese, we 
supply jobbers and distributors such as Lucille Farms who, 
in turn, may age this cheese on top of our aging. 

How do you ag e cheese? 

A. Just by putting it under refrigeration, under controll- 
ed temperature and it will age. If the cheese is made 


properly, cheese will mellow and better with age, see, and 
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time factors is not that important because w~ kept cheese 
for over a year if it was made properly, and no cancer 
in the cheese, that cheese will get better. 

If there is cancer in it, so to speak, what happenS- to 
it? 

A. Like the cancer in the human body, ti:s older it gets 


the worse it gets. 


Now I didn't mean to interrupt you. What further occurred 
with respect to this problem of the cheese you were having? 
A. Well, we were getting complaints that it did have a 
foul odor. The word that was used, more-or-less, was 
"fishy," or rancid. It could be tainted. We don't know 
exactly what it was at first. We didn't take too much 
cognizance. We always had a certain number of complaints 
about the cheese, whether justified or not, but this 
avalanche occurred and we had to issue credit after credit, 
we had to constantly check the cheese, and eve:: to find 
out, I constantly complainea to management this had to be 
stopped along the line. They kept contacting the plant 
and for some reason or other, they couldn't pinpoint the 
problem. That was investigated, and the feedback we got 
was that at probably was the water that they were using 

in the processing of the cheese. 

When you say “we were contacting the plant," who did this, 


offhand? 
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‘A. I contacted the plant myself on many occasions. I 
am sure Mr. Palcone did. We were constantly in contact 
with this thing. 

You, personally, called the plant? 

A. Yes, I did. 

And, you were in the office most of the time, isn't that 
true? 

A. Yes. 

Where was Mr. Falcone most of the time? 

A. Mr. Palcone was predominately in the plant, outside 
on the road making contacts trying to get sources of 
supply, meeting the various phases he seeded in his 
operation. 

He didn't handle the books and records, did he? 

A. No, he didn't. They were handled by the girls. 

Were you also having a problem with yield? 

A. Yes, that was another problem. Everything seemed to 
hit us at one time. We were very much aware of the fact, 
although we had no control over Alburg's books at all-- 
they were an independent entity as far as bookkeeping was 
concerned. We realized they were in dire trouble and we 
were trying to figure out where the problem lie. Now I 
had arranged when Alburg was first set up, I went up my- 
self and set up a production schedule for them, where they 


would have complete control over the milk on hand, the 
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milk they were getting in, the milk used i.» the daily 
conewmption, and the product that they were getting out 
of that given milk. Using these figures, they were send- 
ing them on every day, see, and we would see what was 
happening in “he plant, visually. We were getting them 
every fifteen days. That is neither heretor there, but 
using these figures, we were ~ la to determine what the 
yield for any given cheese was. 

When you say “yield,” you mean the amount, the poundage 
of cheese per hundredweight of milk? 


A. The amount of cheese out of a hundredweight of milk. 


And, you heard Mr. Falcone testify if they were efficient, 
they would get about ten pounds per hundredweight? 

A. On a whole milk basis, the rule of thumb is ten 
pounds per hundredweight. 

Did you know Mr. Vincent Palcone? 

A. Yes, I did. 

Who is he? 

A. He was the President of Falcone Dairy. 

He is related to Joseph Falcone? 

A. Brother. 

Could you tell me whether or not you ever personally had 
knowledge of any letters that he sent to the plant con- 
cerning this? 

A. Concerning the yield? 


Yes. 

A. Definitely. I typed them. 

You typed them? 

A. Yes, I did. 

Did you take the dictation on them? 

A. I don't take dictation. 

Did you write it out? 

A. I type fairly well in ny own system. I met with mr. 
Palcone, I believe, at at least one or two occasions. 
Vincent? 


A. Mr. Vincent Palcone, because that situation was getting 


to be a serious problem in the yield--high in the yield in 


what we call creamery terms. That is a different subject. 
I couldn't get anywhere with Mr. Laramee on the thing, so 
I figured we had to take the bull by the horns, and I 
figured a letter coming from Mr. Palcone, the President of 
the company, would have more emphasis than coming from me. 
So, we got together and we drafted a letter, and I typed 
it up. : 

MR. ANOLIK. I ask these be marked for 
identification. 

CHIEF DEPUTY CLERK LAFAYETTE. Defendants’ 
Exhibit "M" for identification is a copy of a letter dated 
January 6, 1971; Defendants "N" for identification, copy 
of a letter dated March 9, .971. 


-- 
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(By Mr. Anolik) I show you Defendants’ “gxhibits "M" and 

°N" for identification. (Handed to the witness) Can you 

positively tell me if you can identify these as cop. = of 

a letter you typed and mailed to Alburg Creamery? 

A. They are. 

And, how can you identify them? 

A. Well, I remember te phrasing, and I can identify it 

by VF:jc. 

"JC" being who? 

A. Joseph Curreri. 

You typed it yourself? 

A. I did. 

And, mailed it yourself? 

A. I did. 

Can you tell me where you obtained these copies? 

A. We obtained them out of our file this past weekend. 
MR. ANOLIK. I offer them in evidence, your 


COOK. May we look at then. 
ANOLIK. Sure. (Handed to Mr. Cook) 
COOK. No objection, your Honor. 
COURT. Admitted. 
(Defendants’ Exhibits "M" and "N" were 
received in evidence.) 


Q (By Mr. Anolik) Would you now tell the jury what the sub- 


stance of these letters are? 

A. Want me to read them? 

Any portions, since they are in evidence, you feel are 
important. 

A. I will read the letter of January 6, 1971. (Reading) 
"Leo Laramee, Alburg Creamsry, Inc., Albury, Vermont. 

Dear Leo: As per our numerous phone conversations, we are 
once again complaining about the extremely low yields which 
we are getting. This condition has existed now for the past 
three or four months and is not getting any better. It 

is astounding that asian of your experience can have this 
condition set in and : ot be aware of it. Surely, it should 
have been picked up at your end and not here in New York. 
This is unpardonable and shows poor manag ement and con- 
trol on your part. Upon analyzing your daily work sheets, 
we find that your yields are averaging about nj ie pounds 
per hundredweight. As you well know, we should be getting 
at least ten pounds; thus, we are losing approximately one 
pound per hundredweight. Multiply this -ty our volume of 
milk consumed during the month, and you can readily see 


why we are losing money in our plant operation. There 


must be something wrong with your milk, or in your produc- 
tion method. I would be more inclined to think that it is 
in the milk, as your production method has not changed, and 
we never had this condition before. I strongly insist that 


you investigate every area and correct the problem as we 
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cannot continue operat ng at this rate. Keep in touch 
with ~e as to your findings and pay more attention to 

you. -peration. Very truly yours, Falcone Dairy Products, 
Inc., Vincent Falcone, President.” 

The following letter is March 9, 1971. (Reading) Alburg 
Creamery, Inc., Alburg, Vermont. Attention: Leo Laramee. 
Dear Leo: We are still getting ridiculous yield. When 
will this top? Your January average wat 8.94 pounds per 
hundredweight. February was 9.28, and this month we once 
again have slipped down to yields as low as 8.2. xt this 
rate, we will have to shut down the plant as it is getting 
to be more profitable to buy cheese than to manufacture it. 
You tell me that you are receiving frozen milk with low 
sclids. This would definitely account for low yields. It 
is imperative that you contact United Farmers and find out 
why we are receiving milk in this condition and poor 
quality. Also, make arrangements for a price adjustment, 
as we are paying for good quality milk and not water. I 
cannot impress you enough as to the seriousness of our 
position. Please exert every effort to correct this 
condition and don't forget to arrange for an adjustment on 
past milk received that was sub-standard. Very truly yours, 
Palcone Dairy Products, Inc., Vincent Falcone, President”. 
(By Mr. Anolik) Now, would you tell me, if you can, what 
this yield differential meant in terms of price and cost? 
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A. Well, for every pound of cheese that you lose on 

your yield, on your hundredweight, you are losing approxi- 
mately twenty-five cents per pound and you can work that 
right down. 

In the cheese business, would you say that is a conmpeti- 
tive business? 

A. Is % competitive? 

Yes. 

A. Hichly competitive. 

Would twenty-five cents per pound be 4 substantial amount? 
A. That is the. difference between life and death. 

And, the Department of Agriculture's figures, Exhibit "J" 
in evidence, indicates in April of 1971 a4 yield of only 
9.03 per pound, is that correct? 

A. Yes, 9.03. 

Now, Mr. Curreri, you had returns all through 1971, did 
you not? 

A. Yes, we did. 

Now, for example, with respect to Perro--when I say 
aram," what does that mean to you? 

A. Ferro Cheese Company. 

By the way, where were they located with reference to you? 
A. I think we would have to clarify that. We were on 
West 3rd Street. There was 4 road--we were on West 3rd 


Street--batween Cobeck Court and Avenue Y. 


sq 
Address the jury, rather than me. 
A. They were on Cobeck Court. It was a building that was 
one building removed from the back cf our building. There 
was a building inbetw en us. 
So, they were not a common area? 
A. No, there was a building between us. 
Now, would you tell me whether or nut they had a very 
large warehouse of their own? 
A. Wo, they had a very small warehouse for the type of 
business they were in. 
Now, did they ever order cheese from you and keep a quantity 
of it in your warehouse and draw against it? 
A. Well, from necessity, they had to at certain times, 
because Ferro Cheese Company was not only in the cheese 
buiness, they were restaurant suppliers. They supplied the 
restaurants with a full line of products--tomatoes, cheese, 
whatever a restaurant requires--and therefore, all space 
consuming. So, their regular space was limited and there 


were times we utilized Ferro Cheese to get rid of our 


cheese durirg the flush periods when we really had to get 


cheese and pus it out. 

What is the flush period? 

A. Flush period is where there is an over-abundance of 
milk for manufacturing; usually, April, May and June. 
And, therefore, there ig a higher production of cheese? 
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A. Definitely; more than we can utilize. 

Would you explain, if you can, how this situation would 
obtain, for example, Mr. O'Neill, I believe it was, or 

you, George--Mr. O'Neill placid these figures on the board. 
Falcone shipped seventy thousand some odd dollars red 
entttes to Ferro; $86,011. Would you explain how that 
might have occurred? 

A. Yes. Those figures are very misleading. What Mr. 
O'Neill, or the accountant did there was just take the 
activity, the physical activity during the period July 
through December, but this does not reflect what precipitat- 
ed those figures. What precipitated the figures was the 
activity prior, especially the activity from in July and - 
August, wathe the activity prior to July of that year. In 
other words, the cheese they received could be any where 
from January, February, March, April would not be reflected 
until July, August or September, because they would not 
push the cheese out immediately. They would hold the 

cheese for a period of time. Then the only time they would 
be aware of any problems would be once it hit the market 
place, because your cheese is packed in what we call Cryouac 
Bags. It was what the name implies. It creates a vacuum; 
The vacuum is drawn on the cheese so you don't know whether 
it has any defect in it or not from the odor point of view 


until that bag is broken. From outward appearances, I 
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could break a pice of cheese in the courtroom right now. 
It 60014 be highly defective and you wouldn't know it was, 
but if I burst that bag, you would definitely know it was. 
No question about it. So, that is deceptive because they 
mey have received cheese prior to July that would be re- 
‘lected as a credit, subsequently, in July and August. 
Does that answer the question? 

Let us assime that Mr. Perro's firm, or ie it Ferro Dairy? 
A. Ferro Cheese Company. 

Ferro Cheese Company , although not strictly a cheese 
company, were they? 

A. No, they started out years back as a cheese company 
and went into the restaurant supply line. I believe it was 
in the last year or two they changed to Ferro Food Products. 
Just like Atlantic & Pacific Tea Company, it is no longer 
a tea company alone? 

A. Right. 

Let us assume, for example, if Perro Cheese Company pur- 
chased 30,000 pounds of cheese and took 5,000 pounds and 
found that 5,000 pounds defective, would they accept the 
balance of the 25,000 pounds? 

A. Wo. 

How would your books be reflected on that transaction, 
ordinarily? 

A. Taking that assumption, that hypothetical case, if we 
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contracted with them to take X number of pounds of cheese 
we would bill them for t... X number pounds of cheese. Then, 
if subsequent to that, they did not want the ~heese, based 
on their sampling of the cheese, they already urchased 

at the market price, we would, in turn, credit them for 
that cheese. 

The 30,000 pounds? 

A. The 30,000 pounds or cost if we knew exactly what the 
transaction was going to be at that time, see, then we 
would make the adjustment at that time, credit for what 
they used and charge used, and credit for the surplus. 

But that discrepancy in the record of receipt of cheese 
would be one figure whereas, your record of purchases 

might be much larger? r 
A. Conceivably, depending upon their bookkeeping p-ocedure. 
Now, if I recall at that time, Mr. Ferro had a one-girl 
office. He has expanded since then. Conceivably, they 

can get the invoice from Falcone Dairy Products, and based 
on this sampling not be so satisfied with it and he may 

say "Hold up the invoice,” she would not enter that invoice, 
so, therefore, when the deal was ultimately consummated, or 
finalized, she would not have that on her books. We would 
have it on our books as a debit, Now, we would have to 


issue a credit to offset. That is a wash--one against 


the other. So all that would be charged fox would be what 
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they actually ut’ lized. 

So wenlt it Se fair to say then it could very well then, 
so far os the Ferro Cheese Company books are concerned, 
that there r’ght be a figure of greater purchases--I mean 
greater credits in your books than there was purchases by 
them? Isn't that true? 


A. Oh, yes. 


Now, Mr. Curreri, were your books kept strictly by the 


girls? 

A. Strictly by the girls. 

At any sime, were the girls instructed to put in improper 
entries? 

A. Never. 

Were you ever instructed to do anything improper whatsoever? 
A. Never was, never would. 

Now, Mr. Curreri, you heard the testimony with respect to 

a particular entry of $210,000; $210,711.05. I am referr- 
ing now to Government's Exhibit "72" in evidence. Can you 
see it all right, Mr. Curreri? 

A. I know it; I know the exhibit. 

The jury, I think, knows it too. Now that particular entry 
was made in January of 1974, is that correct? 

A. That, it was. 

Would you explain to the best of your recoliection, to the 
jury and his Honor, how that came about? 
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A. Well, that came abcut, more-or-less, by accident; 

just very casually in this respect. I was called down to the 
credit. By that time, Albury was thrown into bankruptcy, 
involuntary bankruptcy. There was talk of bankruptcy at 
the time, and we had a ten-day bankruptcy meeting. I was 
called in to see what help I could imender if any questions 
were asked of Falcone Dairy Products. I had nothing to do 
with Alburg. I was not called to testify. I think Mr. 
Falcone did testify at this hearing. A recess was called. 
Mr. Palcone and I and Mr. Wool walked out in the hall to 
have a cigarette. 

Mr. Wool being the lawyer? 

A. Yes, and very casually, I think as a topic of discussion, 
Mr. Wool said it is a darned shame that the creditors will 
not accept the offer that was made. I can't understand it 
becuase they stand to lose an awful lot of money, whereas, 
if they had taken the offer, in sini they would have gotten 
their money back one hundred per cent ou the dollar.” Mr. 
Falcone, subsequent to that, said, “You know, that is true, 
but look at the loss we took on that bad cheese in the 
past". Sufdenly, ‘t dawned upon me we had not charged Al- 
burg for this cheese, and that, in my mind, this should be 
put in its proper perspective for the benefit of the credi- 
tors. So I mentioned this and told them what it was all 


ahout, and Mr. Wool said, "Were these legitimate credits 
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you extended because of defective cheese"? I said, 
"Definitely. No question about it". He said, "I don't 
see why you can't utilize them". So from this casual 
conversation that didn't take more than five or ten 
minutes at the most, I was instructed by Mr. Wocl and Mr. 
Palcone to go back and draw up a list of these credits. 
When I say “draw up a list” subsequently, there was no 
list; there was never a list made other than what I took 
out and copied from the Cash Sales Book--the Sales Book, 
rather. 

You are talking about Exhibit "FP"? 

A. Yes. 

That wag the only list? 

A. Yes, I typed this. I did not make up a list for 
obvious reasons. This thing covered from July through 
December, quite a few pages here. By that time, Palcone 
Dairy Products wes in bad siar:. We went from the five- 
girl to a one girl office, and she was prstty consumed all 
the time. It was more expedient for me and more factual 
if I took these credits right from the records. in other 
words, we had a photo n “sir: there. I took copies of the 
Sales Journal which was made back in 1971, so it wouldn't 
actually be a list of credits I compiled at that time, and 
tr teok and copied it from the Sales Journal for the period 
July through December. The reason we took that period, Mr. 
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Falcone and I thought back. We went back and figured this 


was the period. We knew where we had all this problem. 


So I made copies of this list on a month-to-month basis-- 
July, August, September, October, November and December-- 
and made a tape of each credit. Subsequent to that, I 

took a total of each monthly tape and made one composit® 
tape which came to $210,000 or thereabouts. This is what 

I submitted. I made a copy of it for our own records and 
submitted one copy to Mr. Wool who, in turn, it is my under- 
standing, submitted to the bankruptcy judge, or whatever 

he submitted it to. 

Judge or referee? 

A. This was simply for clarification, not for gain. There 
was no gain intended here. It was strictly to clarify and 
put in proper perspective the condition that existed with 
Alburs at that time, because as far as I was concerned, the 
creditors were given a false picture of what really existed 
there, I think. 

You mean, in 1974? 

A. 1974. You have to realize one thing. I can only speak 
for myself and maybe the girls in the office considered Al- 
burg Dairy Products and Falcone Dairy one--mother and child 
relationship, more-or-less. What affected one would affect 
the other--as Alburg goes, so goes Falcone; as Falcone goes, 


sO goes Alburg. So, it served the purpose at that time. 
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1971? 

A. 1971. It served no purpose in 1971 to directly charge 
Alburg with each individual credit here, because all it 
would be doing is encumbering the New York office and the 
Alburg office; additional entries that would serve no 
function and purpose, because we could never, based on the 


condition of Alburg, the financial condition of Alburg 


at that time, get any benefit out of these credits. They 


didn't have the money to pay it; they could hardly pay 
their bills. Wow if we took any part of this credit at 
that time, and it amounted to quite a sum of money, Alburg 
would have been bankrupt shen. I think you can correctly 
understand our sole aim was for survival. We needed Al- 
burg to survive. To put them in a worse position they 
were in would be insanity and suicide on our part. So it 
had no purpose, in fact, to even charge them for this. 

All right, fine, you say, why do it at a subsequent date? 
This was not something we wanted to do, but Alburg was put 
into an involuntary bankruptcy position. Now we felt if 
things had to be put in the proper perspective, we were 
trying to divulg e, not hide. We were trying to divulge, 
in honesty, what the true picture of Alburg was. Falcone 
was not a debtor of Alburg’s. In this instance, Falcone 
Products was a creditor of Alburg’s and all we intended to 
do with this, I only went up to July . Actually, I could 
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have gone straight through into next year. We were still 
crediting against Alburg's merchandise. It didn't cease. 
Might you let me say why? Why did I go up to December? 
Can = continue on? 

Yes. 

A. For that one reeson, we didn't want to get any gain 
out of this. I could have kept taking credit after credit. 
I wanted to show a picture to the creditors and there was 
enough to bring in $210,000 against Alburg. We did not 


owe Alburg any money. In substance, they owed us money. 


The same picture would never have changed if we theoretically 


Oharged them back for all these credits throughout this 
period of time. The picture wauld not have changed. The 
final line would have been the same as that clarified. 
Let me ask you this. Once Alburg was already bankrupt, 
the taking of credit did not have any significance, isn't 
that true? 

A. Once 4t was bankrupt? 

Yes. 

A. Of course not. 

Palcone benefitted nothing from that, isn't that true? 

A. Absolutely nothing. 

Falcone didn't participate in the distribution of assets? 
A. Definitely not. Falcone had no money to contribute 


either. It was in debt. We were down to a one-girl office. 


Within two or three months after that, I, myself, was out 
of a job. That is how bad Palcone was in. 

Would it be fair to say after your conversation with Mr. 
Wool, you felt that this entry had to be made to divulge 
information so there would be no concern? 

A. That was the only purpose in my mind, and that is why 
I can't understand why I am here. 

Now, Mr. Curreri, you also had certain conversations with 
the F.B.I.. You testified in the grand jury, isn't that 
true? 

A. Yes, I did. 

You testified in the grand jury voluntarily, did you not? 
A. I definitely did. 

You had no lawyer? 

A. Wo. 

You did not take the Pifth Amendment or anything of that 
sort? 


A. Never would. 


You spoke to the F.B.I. and you signed a waiver of your 


rights, didn't you? 

A. Yes, I did. 

You had no lawyer, did you? 

A. No. 

You were told by me that you did not have to even testify 


at this trial if you didn't want to? 
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A. Yes, I was. 

You told me you wanted to testify? 

A. Definitely. 

Everything you have told me today, is it the truth? 

A. It definitely is. 

Now let me ask you just a few questions more. I think we 
might be able to finish. I would like to just ask, briefly, 
were you personally familiar with the entries that Mr. 
Mario Accardi made, your C.P.A., concerning the unrealized 
appreciation? 

A. No, I didn't know anything about that. 

You didn't have anything to do with that? 

A. Had nothing to do with the funding of Alburg at all, 


or Falcone, for that matter. 


You knew Falcone was seeking loans? 

A. Yes, definitely. 

And, would you say that Mr. Joseph Falcone was a otively 
engaged in his business? 

A. Yes, he was. 

Was he a hard-working individual? 

A. Extremely so. 

How long have you known him, by the way? Many years? 

A. I would say twenty-three years. 

And, can you tell me whether or not throughout those entire 


twenty-three years, he has ever asked you to do anything 


improper? 

A. Never has. 

And, did he ever have anything to do with the books and 
records? 

A. No. 

Does he know anything about the bookkeeping records, as 
far as you know? 

A. No, he doesn't know anything about books and records. 
Now when Mr. Accardi came, was he told about the credit 
that had been taken? 

A. Yes. When Mr. Accardi came, he always came toward the 
end of the month. I explained to him what had transpired 
up here in Burlington, and we discussed it, and he says, 
"Well, these credits, you know, should have been taken as 
they went along, but I know why you didn't,” but he says, 
"I don't see anything wrong with taking them no. in view of 
the fact Mr. Wool said legally, it was all right. As far 
as accounting wise, there is nothing wrong with it". 

So you really had a legal opinion and a certified public 
accountant's opinion? 

A. Yes, I did. 

With respect to the entry, for example, the entries on 

the board here, these entries are reflected in the material 


that was made and placed in the books by the girls in the 


office, isn't that so? 
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A. Yes, sir. 

Mr. O'Neill asked Mr. Falcone, “Well, the girls in the 
office didn't go out and physically make up the warehouse 
invoices, or the lot numbers, they didn't drive in the 
trucks". From your experience, did the giris ever do 
those things? 

A. Wo, no more than girls in General Motors go out and 
make the cars. 

So, in other words, they obviously relied upon what they 
were given at any time, is that true? 

A. Definitely. 

So far as you know, were thay ever given anything and said, 
"Look, this is not correct, but put it in anyway”? 

A. No, they wouldn't do that. 

They, themselves, wouldn't do that? 

A. No. 

So far as the red entries are concerned, what do you under- 
stand a red entry to be? 

A. A red entry is a credit for the Sales Journal. 

Now, it could be for several things, isn‘t that true? 

A. Yes. 

Your recollection now, during the period 1971 with respect 
to red entries, is what, primarily? 

A. Primarily, they were credits for return of cheese, and 


conceivably, could be credits for price adjustments that 
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were made due to the defective cheese. 

Let us assume that a cheese that was defective could, 
nevertheless, perhaps be sold b y the customer at 4 lower 
grade, so to speak. What might be done in that case, 
credit~wise? 

A. We would give them a price adjustment on the cheese in 
order to induce him to keep the cheese rather than bringing 
it back to ur. 

Was it the policy, however, of Fa.cone Dairy to give 
discounts? 

A. No, we never gave discounts. 

Su, the price adjustment was because of a quality differ- 
ential? 

A. Right, it could be. 

Are you familiar also s&th the entry "return to salt"? 

A. Yes. 

Or, "Return to Lot xX"? What do you understand that to mean? 
A. “Return to salt" is a phrase thit hay been used over 
the years. We had what you call a galvage operation. 
Cheese, unfortunately, is not like making a table. There 
are so many invariables in the making of cheese, sO many 
things that go wrong, that we always, always had what we 
call returns within limits. So we also had it in conjunc- 
tion with the distribution, a processing operation in 
Falcone Dairy, where we processed and salvaged certain 
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cheese when it was necessary. We didn't want to salvage 
it. It was a necessary object to our operation. So, 
throughout the course of years, anything that came in that 
had anything wrong with it, of any nature, the warehouse 
men would put “return to salt". It didn't necessarily mean 
it went to salt. In other words, cheese that came back 
would be put into the warehosue and the men in the process~ 
ing room would draw from that cheese. Only at that point 
would we really know. Only would they really know--I am 
talking “we"--would know the condition of the cheese. 
More-or-less, we had got the complaint in the office, but 
only the men in the warehouse would know whether the cheese 
was sniverpable or not, see, and if it was salyageable, they 
would grind it up and grate it. Some times, they would 
try to salvage it, although it did have an odor. Some 
times, we found the odor would dissipate if grinded, and if 
the odor was still there, the cheese was disposed of. We 
could do nothing with cheese that was smelly or had a 
foul taste. 

Some times, it was called “Lot x"? 

A. Yes. 

And, some times given a particular number, isn't that so? 
A. Yes. No, wait a minute. If cheese was defective, it 


would never be thrown back. That is why we gave the lot 


numbers. If the cheese was good, and we knew it was good, 


it would be thrown back into its original lot number. 


It would be? 
A. Yes. 


But if the cheese was not good? 


A. It would go X or salt. 


If the cheese was returned, however, that was not fouled 


it would be returned to its original lot number, isn't 


that true? 


A. Ye 


Rut a credit still given? 


A. Oh, yes. 


I think I covered this, but my associate, Mr. Murdoch, 


feels thtt perhaps I should ask again. At the time that 


the ertry of $210,000 was made in 1974, Falcone Dairy, 


in effect, was out of business, too, isn't that true? 


A. Definit-.. was. 


at this time. 


(By Mr. Cook) 


MR. ANOLIK. I have no further questions. 


THE COURT. We'll take our morning recess 


(Court recessed from 10:45 - 11:05 a.m.) 


THE COURT. Mr. Cook, are you ready to 


MR. COOK. Yes, thank you. 
CROSS EXAMINATION 
Mr. Curreri, I understand that you worked 


for Falcone Dairy Products approximately fourteen years? 


tag 


A. Approximately thirteen years. 

And, during the period from 1969 to 1973, I take it, out- 
side of Mr. Joseph Palcone and perhaps a brother, you 

were the senior administrator to the business end, or in 
the office down there? 

A. I was office manager. 

Ie it fair to say there was nobody between you and Mr. 
Joseph Falcone from a roint of view of being responsible 
for the office? 

A. I would say that. 

And, that would include this entire period from, we'll say, 
1968 or 1969 up through 19737 

A. Yes, sir. 

Now I think that you heard your grand jury testimony read, 
I believe, and I believe you alsc heard an agent from the 
F.B.I. read your statement to the F.B.I. two or three days 
ago. Do you remember that situation? 

A. Yes, I co. 

md, I believe it was in the statement to the ”.B.I. agent 
from New York City that you stated the girls made the book- 
keeping entries but that you were the person who authorized 
unusual entries? 

A. Yes, I did. 

That is the fact of the case, isn't it? 


A. That is true. 


fra 


Now going back to 1971, as you have testified to on direct 
examination, you said there came a period of time when 
you got substantial complaints about fishy and rancid 
cheese, is that right? 

A. That is right. 

And, can you tell me when, during 1969, you feel that you 
had that complaint so that we are safe to pick out, say, 
some point where you knew there was a substantial--- 

A. You said, 1969. 

I am sorry, 1971. Was there some month when you felt it 
was such you knew you hid a real big problem in regard to 
fishy and rancid cheese? 

A. We realized the problem during the latter part of June, 
coming into July; from July right straight through. 
Eventually, it has been your testimony, and as I recall 
Mr. Falcone's testimony, that you more-or-less eliminated 
that problem by not holding Alburg cheese any long er than 


say a few days, or a very short time? 


A. That was not my testimony, it was Mr. Falcone's 


testimony. 

Do you agree with Mr. Falcone with regard to the fact that 
that problem of rancid and f/shy cheese was eliminated in- 
sofar as Falcone getting complaints on it was due to the 
fact that you got rid of Alburg cheese shortly after it 


arrived? 


pra) 


A. That helped the situation. 

Well, once again, do you agree, substantially, with what 
Mr. Falcone testified with regard to his explanation? 

A. As far 2s getting rid of the cheese as soon as it came 
in, it helped and alieviated the situation. We didn't get 
rid of the problem entirely; it helped. 

Eventually, the problem went away, didn't it? 

A. That problem went away. There are always problems. 

I want to talk about fishy and rancid cheese. I want you 
to understand what I am talking about, because that is 
going to be the only thing, probably, I will be talking 
about with you is the fishy and rancid cheese from Alburg. 
When did that prol tem go away? 

A. To the best of my recollection, that subsided, I'd say, 
around November or December; we started to get substance 
on it. 

November and December of 19717 

A. Right. 

‘Now, you are well alerted to the pro»vlem, I thiuk you just 
testified to, by June of 1971, is that right? 

A. Probably by June, yes. 

And, between June and December, did there come a time when 
you decided that “we can alleviate this problem," to use 
your words, by getting rid o’ shis cheese more quickly and 
not keeping it around so it will age with us, and by the 
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time we ship it out, it will be aged to the point where 
it will be fishy? 

MR. ANOLIK. I object to the form of the 
question. 

MR. COOK. I will start over; it is not 
very good. 
(By Mr. Cook) Assuming, if you will, from your previous 
answers that you were very well aware of the probiem by 
June, it was over with by December of 1971, when did you 
make the decision to get rid of the cheese in a hurry so 
that the fishy and rancid smell wouldn't come about due 
te agiag? 
A. That is a difficult question to answer. 
I am not asking for a date, a specific date, or anything 
of that sort. 
A. I would have to elaborate. 
Well, if you cannot answer it, fine, but if you can sive 
me an approximate period of time--listen to my question-- 
if you can give me an approximate period of time when you 
decided to get rid of the cheese in a hurry between June 
and December of 1577. so that you wouldn't have the problen, 
tell me when that approximate datc was. 
A. I cannot Jo that without elaborating. 
Weli, can you give me the date, and I will let you 
elaborate. 


A. We were aware of that--- 

No, can you answer my question? 

A. I can't do that without elaborating that; I am sorry, 
without clarifying the situation. 

Without elaborating, can you give me an approximate date? 
A. When I get done elabo~ating? 


Yes. 


A. Approximately. 


But, you are not sure? 

A. Ia not fully sure when we were aware of getting rid 
of the cheese as soon as possible would give us the least 
amount of problems, because we had to have some familiarity 
with cheese and its problems tit exist. We knew any 
cheese that has a problem, the sooner you get rid of it 

the better. There is a build up of this problem, but being 
aware of it didn't mean we cou_ido it. We had inventory. 
I explained we had inventory. We had a rotation. Business 
says that the cheese in the inventory had the disease in 

it also, so getting rid of the new stuff, fine, that is 
great, but the inventory js still building up like crazy 
so, therefore, that is why I can't give you a specific date 
we were aware of it. No .question about it. 

I am not asking you for tha date when you got rid of all 
the cheese in 2 hurry. I am asking for the date when you 
decided you could probably alleviate this problem by not 
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holding the cheese and getting rid of it in a hurry. 

A. I xwould say probably around November is when we 
caught up with our cheese to the point we could do that. 
It took you from June when you had a very serious problem 
until November before you decided that you could substan- 
tially alleviate tiie problem by shipping the cheese out 
in a hurry? 

A. TI am sorry, you are not--- 

Tell me again, if I am wrong. 

A. I explained to you that we knew getting rid of it as 
soon as we could would help the problen. 

When did you know that? That is what I want to know. 

A. We knew that immediately when we started getting all 
the foul cheese pack. This is not a hard thing to under- 
stand. The sooner we get rid of it the better. The sooner 
you get rid of cancer, the better chance of your survival. 
We had an inventory as of June, I'd say, close to $300,000 
worth of inventory in Falcone Dairy in :oug warehouse. 

In Alburg, I'd say there was in excess of $100,000 worth. 
This has a bearing on it. 

We are arguing over something--I don't know if we are 
arguing, but you have siven me the answer. Isn't it as 
soon as you realized you had the big problem in June, you 
knew you could substantially alieviate the problem by gett- 
ing rid of the cheese in a hurry? 


A. Yes, it is physically possible. 

It was physically possible to do so? 

A. Right. 

And, as a matter of fact, you tried to do that within the 
limits of your inventory and your sales and other matters 
that would bear on it, too, isn't that true? 

A. That is right. - = 

Actually, this cancerous condition, or diseased condition 
you say of the cheese, it didn't really eliminate the 
problem, but it passed it on to a consummer, isn't that 
right, and possibly the cheese would get eaten up before 
the problem ever developed? 

A. Right. 

The problem was there, you said, before the problem 
developed? 

A. Before the problem developed? 

In the nature of complaints. 

A. Oh, all right. 

Now again, if I understand your testimony correctly, that 
with regard to fishy and rancid cheese, by December of 
1971 that problem had pretty well gone away now, is that 


right? You just told me that, didn't you? 


A. By December it had gone away to the extent where we 
were i1't being deluged with complaints because at that point 


we were working into fresh merchandise. 


You did business with Alburg for 2-1/2 years afterwards, 
didn't you? | 

A. Yes, we did. 

Got just about as much cheese in the next 2-1/2 years as 
you had in the prior 2-1/2 years? 

A. Right. 

And, you aren't going to tell us here that that fishy, 
rancid taste problem didn't eventually become resolved? 
A. Yes, it did. 

It became resolved? 

A. Yes. 

And, I think your testimony was it was around December of 
1971? 

A. Yes. 

Sco that now, as I understand your testimony, however, 
looking at the blackboard which contains the figures 
which Mr. O'Neill wrote following Mr. Axten's testimony, 
that from January to June there was $121,000 worth of ran- 
cid, fishy cheese, and from July to December there was 
$206,000 worth of rancid, fishy cheese which you took credit 
for a total of three thousand thirty some odd thousand 
dollars. Now, is that your testimony or not? 

A. No, it isn't. 2 


Cee 


How much of that, between July lst and December 31st of —— 


> 
_— 


that $206,000 would you say is rancid, fishy cneese from 


naga 
— 


Bea 


Alburg? 

A. The cheese from July lst through December j3lst we 
know was rancid, fishy cheese. The cheese from January--- 
From Alburg? 

A. From Alburg. 

Noae from Milton? 

A. None from Milton. 

Now, you had a couple other suppliers? 

A. No, #3 only had Milton at that time. 

Only ac that time, Milton? 

A. Right. 

All from Alburg? 

A. Right. 

How about the preceding six months? I don't believe I' 
got that right. 

A. January through June, we had a problem that had nothing 
to do with Alburg. 

Nothing to do with rancid, fishy cheese? 

A. Nothing to do with rancid, fishy cheese. 

Then we aren't interested. Now you would say, would you 
not, that $210,000 in money in credits was a very important 
ageuc to a corporation the size of Palcone Dairy? 

A. Definitely is. 

Not to use a word on it, but it wasn't peanuts? 


A. No, it wasn't. 


peg 


And, so when there came a time, I am sure you being the 
person who supervised the books of Falcone Dairy and who 
supervised the bookkeeping and who made authorizations for 
the unusual entries, so to speak, there came a time prob- 
ably in December or January--December, 1971 or January, 
1972--when you realized that Falcone was holding a very 
valuable asset which could be asserted at any time against 
Alburg, is that true? 

A. On the books, we were holding an asset. In substance, 
it was no asset. 

Well, if Alburg hadstruck gold, it would be a very im- 
portant asset, wouldn't it, or oil? 

A. If Alburg had struck gold? 

Yes. 

A. Definitely. 

And, to the interest of Falcone Cairy, you just testified 
$21°,000 was a very important asset? 

A. Yes, it was, if it was collectible. 

Will you agree with me that there is nothing on the bcoks 
of Falcone Dairy which in any way indicates that there is 
a $210,000 credit which they can assert at any time against 
Alburg Creamery? 

A. Yes, there is the credit on the books to the extent of 
$210,000 we could assert at any time. 

And, definitely related to Alburg Creamery? 
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